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DETERMINATION

1. The Application to the Tribunal under s.27A of the Landlord and
Tenant Act 19835, dated 17 July 2006, sought a determination as to liability
for service charges in the years 2006-2008. The items in issue were stated as
“External repairs & decoration, window/roof renewal” with an estimated
value of £5,619,462.82. From documents submitted by the Applicants, the
Tribunal noted that their individual charges had been estimated as being very
substantial sums, approximating to £30-40,000 each. Therefore, it could not
be considered surprising that liability should be challenged. In fact, the
actual costs of the works have now been shown in draft Final Accounts to be
in excess of £5.7 million.

2. In addition, the Application confirmed that the Applicants wished to
apply under s.20C of the 1985 Act for an order preventing the Respondents
from recovering costs incurred in these proceedings.

3. The Premises were briefly described in the Application as consisting
of three blocks, comprising approximately 129 flats, built between 1938-
1946. It was stated that in the 1990s the Premises had been listed as
Grade I1 * by English Heritage. Mr Miller’s description in his Report on
behalf of the Applicants, dated 23 November 2007, was equally brief
(para.1.2.1):

“The Spa Green Estate comprises three Grade I1* Listed residential
blocks being Tunbridge House, Wells House and Sadler House dating
from 1945-1949, located adjacent to a busy London thoroughfare.”

4. In an amended Statement of Case, dated 11 September 2007, the
Respondents supplied a more elaborate description, evidently and effectively
designed to explain the underlying objective of the major works in issue (at
para.s 4, 5 and 6):

The Spa Green Estate comprises three blocks:

- Tunbridge House:- an 8 storey block, rectangular in plan, and containing
48 flats;

- Wells House:- again, an 8 storey block, rectangular in plan, and containing
48 flats;

- Sadler House:- is 4 storeys high at the northern end, 3 storeys high at the
southern end, and with a curved plan. It contains 33 flats.

The blocks were designed and built between 1938 and 1950 by Bertholt Lubetkin
with Tecton, and were Grade 2* listed in 1998. The following extracts from the



Listing Description of the estate highlight what are considered to be the key
elements of the design:

"Tunbridge House & Wells House

2no Blocks of 48 flats, Tunbridge House and Wells House form a
mirrored near- pair, set back to back. Innovative reinforced concrete box
frame, with expansion joints, the staircases carried as balanced cantilevers
off a central spine stabilised by the twin columns of the lift shatft.

Elaborately patterned exterior of brown brick with tiled ends and balcony
fronts and dark red cast-iron railings and grilles. Red pointing and
grouting a distinctive feature. Six flats per floor, those to upper floors
served by three lift towers, with [living] rooms to the street and two or
three bedrooms facing quiet internal courtyard. Eight storeys, with
parabolic roof designed aerodynamically to provide drying facilities and
rounded lift tops and basement district heating. Principal elevations have
balconies set with line of block in front of kitchens. These elevations
expressed as a grid, set in frame provided by high parapet and tiled ends,
with separate framing giving emphasis to the centrepiece - which does not
reflect the internal partitions of the flats. The ground floor is set back, with
the upper storeys set on pilotis. The concrete balconies tile clad, with
sections of decorative ironwork forming contrasting patterns on each floor.

Rear elevations simpler, with windows in concrete surrounds and chequer-
pattern open ventilation grilles to stairs. Interiors are noted for their
Garchey system of refuse disposal. The flats served by a district heating
set under Tunbridge House.

Sadler House & attached porter's lodge

Block of 33 flats, with attached porter's lodge. Innovative reinforced
concrete box frame, with expansion joints. Elaborately patterned exterior
of brown brick with tiled ends and balcony fronts and dark red castiron
railings and grilles. Serpentine block of four storeys, eight flats per floor
reached via rear staircase and access galleries; one porter's flat set below
end pilotis of block. Metal windows with opening casements. Rear
elevation with concrete access decks finished with cast iron grilles and a
central staircase with rounded projection in angle of block."

The fact that the three blocks have Grade 2* listed status, and are of special
architectural significance, has central relevance to the nature and scheme of the
works decided upon, and undertaken by, the Council. The intention was to retain
or re-instate the original character of the buildings, by repairs which also
improved their performance to take account of modern requirements and
standards.

5. The Applicants all hold flats in the Premises under long leases granted
in pursuance of the ‘right to buy’ provisions originally enacted in 1980 but
now consolidated in Part V of the Housing Act 1985 (as amended). These



leases were granted at different dates and a number of the Applicants are not
original lessees but acquired their leases by subsequent purchase. All the
leases impose obligations as to repairs etc on the lessor and,
correspondingly, as to service charges on the lessees. There are three
different forms of lease but the provisions as to repairs etc and service
charges are in substance the same except in one material respect. Two of the
forms of lease include as service charges expenses incurred re “the repair
maintenance and renewal and improvement” of the Premises. The other
earlier form of lease (held by four of the Applicants and referred to for the
Hearing as ‘type one’) does not include the words “and improvement”.

6. Respondent (2) is the freeholder of the Premises and the lessor of all
of the Applicants’ flats. Respondent (1) is merely an ALMO (‘an arm’s
length management organisation’) created and wholly owned by
Respondent (1) in pursuance of its power as to “promotion of well-being”
conferred by s.2 of the Local Government Act 2000.

7. In the morning of 6 October 2008, before the Hearing, the Tribunal
carried out an inspection of the Premises, in the presence of representatives
of the parties but conducted by individual Applicants, which incidentally
included the interior of a few flats. The Tribunal’s attention was directed to
various minor defects in workmanship which, allegedly, evidenced the
unreasonably low standard to which the major works in issue had been
carried out. Nevertheless, in the light of its own general knowledge and
experience, the Tribunal was, in fact, generally impressed by the
comparatively high standard achieved by these works overall in terms of
condition, decoration and repair. It was not, of course, possible to inspect
the state of the Premises before the works had been undertaken or to grasp
the disturbance experienced by occupants whilst the works were being
carried out.

8. At the Hearing, Miss Osler submitted a Skeleton Argument on behalf
of the Applicants, which included the following helpful limitation of the
matters requiring determination (para.4):

In summary the leaseholders argue that; (1) Islington are in breach of their
covenant to repair and that damages for the same should be set off against any
service charges found owing (the 'historic neglect' argument); (2) the re-charges
are not reasonable because Islington had the option of carrying out the work at no
costs or a reduced cost by application of government funds; (3) the Discretionary
Reduction of Service charges (England) Directions 1997 apply and their service
charges should be limited accordingly, and (4) those leaseholders with a 'type one'
(see below) tenancy agreement are not liable under the terms of the lease to pay



for those items which constitute improvements, namely the crittal windows,
balcony doors and cavity wall insulation.

She also accepted that the question of the standard of the works, which had
been referred to as being “of an unreasonably low quality” in an Amended
Statement of Case, apparently dated 17 July 2007, had not been
particularised or addressed by Mr Miller, the Applicants’ expert witness in
his Report. Consequently, despite the concerns expressed by a number of
Applicants in Witness Statements, five of whom offered oral evidence at the
start of the Hearing, this aspect was not an issue requiring determination by
the Tribunal.

9. The four arguments or issues actually submitted on behalf of the
Applicants and considered at the Hearing can be dealt with by the Tribunal
in this Determination separately.

(1)  Historic Neglect?

10.  As accepted on behalf of the parties, this argument only related to
concrete repairs, the total cost of which was apparently in excess of
£1 million. Essentially, the contention for the Applicants was that, because
of two Reports in 1978, Respondent (2) then knew that repairs to the
reinforced concrete in the structure of the Premises were necessary but had
not carried any out until 2005. Therefore, the Respondent (2) was in breach
of covenant and the Applicants had all suffered a loss which, as damages,
should be set off against their liability to pay service charges. The loss
suffered was identified as being the increased cost of undertaking the repairs
in 2005.

11.  In her Skeleton Argument on behalf of the Applicants, Miss Osler
detailed and quoted from a number of Reports of varying urgency as to the
condition of the concrete and the need for repairs in the period 1978-2003
(para.s 14-26). She then (para.27) referred to a letter from Respondent (2),
dated 21 October 2005, which generally admitted an outstanding backlog of
repairs to housing stock, attributing this to past reductions in resources, but
indicated a sustained increase in resources since 2001 and particularly
stated: “Our seven year cyclical maintenance programme was established in
1999 and the Spa Green refurbishment programme has been in negotiation
for 2 years previous to the planned start on site date in late 2005.” Her
conclusions (at para.s 66 and 67) included:

As with boroughs throughout London, Islington have - in regard to Spa Green
Estate - for over a decade clearly neglected to comply with their covenant to



repair or to carry out any large-scale remedial works which were so desperately
required.

The Decent Homes Initiative has however required Islington to effect those works
to combat the disrepair which has built up over the years, but at enormous
expense to the leaseholders.

Essentially, her submissions sought a means whereby this expense should be
substantially mitigated.

12, For the Respondents, Mr Bhose did not, in effect, dispute the
Applicants’ factual contention that there had been ‘historic neglect’: in
neither his Skeleton Argument nor his Closing Submissions was any reliance
placed on significant or substantial concrete repairs having been undertaken
before 2005. Rather, he emphasised that the submissions and evidence
presented on behalf of the Appellants never disputed the necessity of the
2005 works nor challenged the standard of the workmanship. However, he
did call Miss Erejuwa Duncan RIBA, formerly Manager of Architects and
Surveyors for Respondent (1) as a witness. In her evidence, she stated that
works had been carried out in 1982 which had included the replacement of
tile cladding at the Premises which works, it had to be assumed, would have
involved undertaking any necessary remedial work to the underlying
concrete. In support, she was able to produce an article entitled ‘Modern
Day Reality’ copied from a magazine called Building, dated 25 June 1982,
which gave an account of the development of the Premises and referred to
the requisite re-tiling. Otherwise, no documentary evidence of any concrete
repairs was produced, although reference was made to comparatively minor
or temporary repairs in the interests of safety. In addition, Miss Duncan
insisted that the major works at the Spa Green Estate had their origin not in
the Government’s Decent Homes Initiative in 2000 but in the Respondents’
Tall Blocks Programme I 1999-2001. This seemed to the Tribunal to be an
immaterial point for present purposes.

13. As to the alleged loss/damages because of delay in carrying out the
major repairs to concrete, Mr Miller in his Report for the Applicants had
purported to calculate the sum of £772,259.61 as “the level of increased
cost”. However, in cross-examination he was compelled to concede that the
starting figure in his calculations was unsound and that his subsequent
methodology was over-simplistic. Nor had he taken into account the costs
of the earlier cyclical repairs which he considered should have been carried
out. Against this, Mr Easton for the Respondents conceded that the delay in
undertaking repairs would, inevitably, mean that the costs must have become
higher, given the inexorable deterioration of the reinforced concrete used in



construction which did not meet modern standards. Nevertheless, he
emphasised that the costs of undertaking repair work every seven years in
the meantime, as envisaged by Mr Miller, would have been “infinitely
greater” than any increase in the cost of the repairs carried out in 2005. In
particular, Mr Easton pointed out that, when the inevitable substantial
repairs requiring “reconstructive surgery” were undertaken in 2005, any
earlier repairs would have had to be “broken back” in order to ensure an
absence of further corrosion or carbonation beyond those local repairs. This
point had been accepted by Mr Miller in cross-examination.

14, In addition to this evidential objection to the Applicants’ claim, Mr
Bhose for the Respondents contended, in his Final Submissions (para.s 6 &
8 & 10):

6. Because the defence is a defence by way of set-off to a contractual claim
(which the Tribunal happens to have jurisdiction to determine because of s.27A
LTA 1985), individual lessees will have different claims. It is not enough for the
Applicants to state (as one) that the Council was "in breach of repairing covenant”
since 1978. This is because the Council cannot, self-evidently, have owed any
obligations to individual lessees until their leases were completed.

7....

8. A further legal impediment to the defence of equitable set-off is that a large
number of the Applicants became lessees by assignment (many in late 1990s to
early 2000s). It is right that an assignee of a term may sue the reversioner for
breaches of covenant running with the land which are committed by him after the
assignment. However, an assignee cannot maintain an action upon a breach of
covenant committed before the assignment to him: see Woodfall at Para.16.133;
Lewis v Ridge (1601); Martyn v Williams (1857) 1 H&N 817. As there is no
suggestion that any of the current lessees have taken express assignments from
their assignors of the rights to sue for breaches of covenant committed before the
assignments, each assignee's ability to raise a defence is fixed by the date of the
assignment.

9....

10. So far as the evidence is concerned, it is submitted there is simply no evidence
which entitles the Tribunal to conclude, in favour of amy of the individual
Applicants, that they have any defence by way of set-off. This is for three, main,
reasons. First, because extensive works to the concrete were always going to be
required in any event, which they were in 2005/2006. Second, because the
Applicants have failed totally to establish or quantify any such loss (having failed
to establish what works should have been done, when, or their cost, or that the
2005/06 works were more expensive in quantifiable terms). Third, because the
‘saved’ service charge contributions over the years are very considerable indeed.




15. Against this, Miss Osler relied on the Court of Appeal decision in
Yorkbrook Investments Ltd v Batten (1986) 52 P & CR 51 as authority for
submitting that, since the Respondents had “wholly failed to meet the charge
of historic neglect”, the increased cost of the 2005 repairs (ie the damages)
should simply be “divvied up” between the lessees otherwise liable to pay
the full service charge (Skeleton Argument on behalf of the Applicants
para.s 35-40). In the cited case, giving the judgment of the court, Wood J
referred to the burden of proof in relation to the provisions, now in s.19(1) of
the Landlord and Tenant Act 1985, to the relevant effect that costs can only
be included in service charges to the extent that they are reasonably incurred
on services or works of a reasonable standard. Then what he actually said
(at page 59) was not so simple as Miss Osler seemed to contend:

“Having examined those statutory provisions, we can find no reason
for suggesting that there is any presumption for or against finding a
reasonableness of standard or of costs. The court will reach its
conclusions on the whole of the evidence. If the normal rules of
pleadings are met, there should be no difficulty. The landlord in
making his claims for maintenance contributions will no doubt
succeed, unless a defence is served saying that the standard or the
costs are unreasonable. The tenant in such a pleading will need to
specify the item complained of and the general nature--but not the
evidence--of his case. No doubt discovery will need to be ordered at
an early stage, but there should be no problem in each side knowing
the case it has to meet, providing that the court maintains a firm hold
over its procedures. If the tenant gives evidence establishing a prima
facie case, then it will be for the landlord to meet those allegations and
ultimately, the court will reach its decisions.”

The context was a defence by one lessee to a claim for service charges
including gardening expenditure over 7% years alleging that the gardens
were in a deplorable state, as to which witnesses had given evidence, and he
achieved a small deduction from the claimed charges because he had
established that the services had not been of a reasonable standard.

16.  The Tribunal finds it impossible to read the passage quoted in the
previous paragraph as exempting individual Applicants from evidencing
their particular counter-claims to damages for breach of covenant so that an
established amount can be set-off as an equitable defence against their
liability to pay service charges. To treat ‘historic neglect’ as simply
resulting in a general reduction in the amount of costs of current repair
works which the Respondents’ can recover from Applicants as current






