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Decisions of the Tribunal

(1)

(2)

(4)

)

(7)

The Tribunal determines that the consultation procedures carried out by
the Respondent satisfied the statutory requirements imposed by Schedule
3 of the Service Charges (Consultation Requirements) (England)
Regulations 2003,

The Tribunal determines that there was some disrepair to the roofs of both
Farnham and Lascelles House at the time that the roof works were carried
out in September 2006 and that therefore the Respondent was obliged to
carry out repair works to the roofs under the repairing covenants in the
leases;

The Tribunal determines that the works carried out constituted a repair to
modern standards, not an improvement. As such, the works fell within the
ordinary wording of the repairing covenants in the Ninth Schedule of all
leases;

However, the Tribunal determines that the costs incurred by the
Respondent were not reasonably incurred because the method of repair
was unreasonable, and therefore the interim service charges based on
those costs are not payable by the Applicants:

If an appellate body were to decide that the costs were reasonably
incurred, the Tribunal determines that the reasonable amount of costs
incurred by the Respondent and payable by the Applicants is £80,915.18
per House;

The Tribunal's preliminary view in the light of the decision it has reached is
that the Respondent should refund all the Tribunal fees paid by the
Applicants to them within 28 days of the decision being made final and
that there should be an order under section 20C of the Act. However, the
parties are given 21 days to make their submissions which should be
exchanged between respective counsel. Within 14 days those
submissions and any reply should be submitted to the Tribunal for
determination. In addition, the Respondent should give a breakdown of
any costs that it wishes to claim either from the Applicants directly or
through the service charge, specifying which;

Until the submissions are received and final determinations made this
Decision cannot be finalised. All appeal rights on both sides are
preserved until 21 days after this Decision is so finalised.

Application

1.

This was an application by 27 leaseholders of various flats at Farnham
House and Lascelles House, Harewood Avenue, London NW1 challenging
their liability to pay and the reasonableness of interim service charges in
respect of major roof works, which had been carried out at the two
properties and completed in January 2007.

The application was dated 4 March 2007 and an oral pre-trial review was
held on 3 April 2007. At this stage and in their original statement of case



dated 14 May 2007 the Applicants claimed that they had not been properly
consulted about the roof works, did not consider that the service charges
were reasonable and sought a determination by the Tribunal of the
quantum of service charge for which they were liable to pay.

A hearing was fixed for 28 and 29 August 2007, but that hearing was
adjourned at the Applicants’ request. A further hearing was then fixed for
17 and 18 October 2007. At that hearing the Applicants sought to rely on
an additional argument that the roof works were works of improvement,
not repair, and therefore, save for those leases which expressly provided
for the leaseholders to pay for the cost of improvements, the Respondents
were not entitled to pass on the costs of roof works to the leaseholders.
The Respondents applied for and were granted an adjournment on the
basis that it had had insufficient notice that this issue was being pursued
by the Applicants. Further directions were given for the parties to serve
revised and final statements of case, so that the application was
eventually heard on the 28, 29 and 30 January 2008.

Attendance

4.

The Applicants were represented by Mr Cumming of counsel. Around 18
leaseholders attended some or all of the proceedings. A number of them
gave oral evidence in addition to their written witness statements, as did
their expert surveyor, Mr Mike Miller, MRICS.

The Respondent was represented by Mr Redpath-Stevens of counsel,
supported by a representative from his instructing solicitors, Judge and
Priestley. A number of employees of CityWest Homes Ltd gave evidence,
in addition to their expert surveyor, Mr Patrick Reddin, FRICS.

Inspection of the property

6.
7.

The Tribunal members inspected the properties on 17 October 2007.

Farnham House and Lascelles House are two very similar blocks of flats
in a row of four such blocks comprising the Blandford Estate on Harewood
Avenue, London NW1. The blocks were constructed in about 1972. The
subject properties are in the middle of the row. To the left of Lascelles
House is Mordern House and to the right of Farnham House is Wimborne
House. Each block is 3 floors high at the front and 4 floors high at the
rear. Each block has two fiat roofs.

On the morning of the inspection two Tribunal members climbed up onto
the lower roof at the western end of Farnham House (closest to Harewood
Avenue) and inspected the new roof covering installed by the Respondent.
The roof was surrounded by a low parapet on all outside edges. Both the
parapet and the roof were covered with dark grey sheets of overlay
material, with black bitumen sealing the joints. The roof had been tapered
from the edges to provide falls to internal water drainage receptacles.
Despite the taper, there was evidence of some minor water ponding on the
roof.



The Tribunal members were also able to view the old lower roof on
neighbouring Wimborne House, which had not been re-covered as part of
the 2006/2007 roof works. The lower roof of Wimborne House was
smooth and grey closest to Harewood Avenue, which suggested that it
may have been re-asphalted in the past, but mostly it was covered in
gravel and moss, suggesting that it was mostly untouched since
construction, though with evidence of patch repairs here and there.

The leases

10.

1.

12.

The Applicants provided copies of two “right to buy” leases, one in respect
of flat 20 Farnham House dated 10 March 1983 and one in respect of 19
Lascelles House dated 28 September 1987. Each lease ran for 125 years
from 17 November 1981 and 10 December 1982 respectively. The leases
were in near identical terms. Each provided for the lessee to pay an
estimated service charge and the due proportion (3.448% in both cases)
of the total monies properly and reasonably expended by the lessor in
carrying out its obligations under the lease and the covenants set out in
the Ninth Schedule.

Paragraph 1 of the Ninth Schedule contains the following covenant by the
lessor.

"To keep in good and substantial repair and condition (and whenever
necessary rebuild and reinstate and renew and replace all worn or
damaged parts) (i) the main structure of the property ... including all
roofs and chimneys and every part of the property above the level of
the top floor ceilings."

In addition, the Respondent provided a copy of the lease to 7 Farnham
House, dated 16 June 1994 which varied to the significant extent in that it
required the leaseholder to pay for costs and expenses incurred by the
Respondent in carrying out improvements. Clause 3C of that lease was
the Lessee’s covenant to pay to the Lessor:

"... such annual sum as may be notified to the Lessee by the Lessor
from time to time as representing a fair and reasonable proportion of
the reasonably estimated amount required to cover the costs and
expenses incurred or to be incurred by the Lessor in carrying out any
improvements or providing any additional services to the Reserved
Property or to the Estate as the Lessor may in its absolute discretion
from time to time ... consider necessary and which are for the benefit
of the Demised Premises or the Lessee and in carrying out the
obligations or functions contained in or referred to in this Clause and
in Clauses 4 and 6 hereof and in performing the covenants set out in
the Ninth Schedule hereto... "



Background facts

13.

14.

15.

16.

17.

18.

The Strateqgic Alliancing Agreement

The Respondent has delegated its housing management functions to
CityWest Homes Ltd, an arm’s length management organisation, or
ALMO. By an agreement dated 20 December 2002 the Respondent
entered into a Strategic Alliancing Agreement (“SAA”) relating to major
repairs to its housing stock with its 5 housing management providers (one
of which was Pinnacle Housing Ltd (“Pinnacle”)) and with 8 construction
companies (one of which was Linbrook Services Ltd (“Linbrook”)). By
clause 5 of the agreement the objectives included achieving reduced
capital cost and whole-life costs, reduced design, supply and construction
time, increased predictability of construction costs and times, increased
productivity and increased turnover and profit, amongst others.

The eight construction companies were selected following an exhaustive
best value tendering exercise conducted by CityWest Homes. The
intention of the tender exercise was to appoint one or more construction
company, or ‘contractor’ to 5 panels, one panel for each of the housing
management providers. Those providers would then subsequently select
a contractor from their respective panel to develop and implement
programmed major works schemes.

Once the SAA was in place, as individual major repairs projects were
identified, providers in conjunction with CityWest Homes selected the most
appropriate contractor with whom to develop the scheme and carry out the
major repairs. The contractors were appointed under a "project partnering
contract”, known as a PPC2000, which is annexed to the SAA.

The Decent Homes Standard

The Respondent had set a target date of December 2006 for all tenanted
dwellings to meet the government’s Decent Homes Standard. In order to
meet that target the Respondent developed a capital programme to meet
the cost of various major repair schemes in its area.

One such scheme was a proposal to carry out repairs to numerous blocks
across the Marylebone, Paddington and Bayswater housing stock.
Initially, all four blocks on the Blandford Estate were to be included in this
scheme, but Mordern and Wimborne Houses were later removed, leaving
proposed works to Farnham and Lascelles Houses.

Proposed works to Farnham and Lascelles Houses

The major repair works in respect of Farnham and Lascelles Houses
originally comprised replacement of the roofs, erection of roof barrier
protection handrails and repairs to the windows. However, the scope of
works was eventually reduced simply to the replacement of the flat roofs.
The proposal was to re-cover the roofs with products supplied by Langley
Waterproofing Systems Ltd (“Langley”).



19. Pinnacle was the lead designer for the scheme of work to be carried out to
the final 20 blocks in the proposed major works contract. Linbrook was
the chosen contractor. A detailed specification, costs and programme
were then put together with Linbrook and an Agreed Maximum Price
(“AMP”) for the work was established. Each element of the works
package was separately tendered by Linbrook, that is to say, quotations
were obtained from sub-contracting companies for each of the elements of
the work. The entire scheme was allocated a contract number, J121.

20. Mr Marcus Carling, the project manager employed by CityWest Homes,
prepared a report that was put to the Contracts Board of CityWest Homes
in January 2006. Once the scheme had been approved, the Respondent
embarked upon the process of statutory consultation.

21. In February 2006 the Respondent wrote to each of the lessees in
Farnham and Lascelles House giving notice under section 20 of the
Landlord and Tenant Act 1985 of the proposed major works under contract
J121. The leaseholders raised objections both to the extent of works and
their proposed cost. They appointed an independent surveyor, Mr Mike
Miller from Stevens Scanlon LLP Chartered Surveyors to inspect the roofs
on 8 March 2006. The leaseholders also obtained three alternative
quotations for the cost of recovering the roofs with asphalt, which were
sent to Mr Carling at CityWest Homes in June 20086, together with Mr
Miller's survey report.

22.  After detailed consideration of the leaseholders’ quotations (further details
of which are given below) Linbrook was confirmed as contractor. The
roofing work commenced in mid-September 2006 on Farnham House and
October 2006 on Lascelles House and extended to mid-January 2007.
Estimated bills were sent out to leaseholders at the end of November 2006
and again in February 2007. The application to the Tribunal challenging
the reasonableness of the interim charges was dated 4 March 2007.

Issues to be decided

23. Both parties agreed that the Tribunal had to consider four issues:
0] Was there proper consultation under section 20 of the Act?
(i) Whether the works were repair or improvement;

(i) Whether the works and costs were reasonably incurred and
reasonable in amount;

(iv) Whether an order should be made under section 20C of the Act.

Statutory consultation

24 By letter dated 13 February 2006 the Respondent wrote to each of the
lessees in Farnham and Lascelles House giving notice under section 20 of
the Landlord and Tenant act 1985 of the proposed major works. This
notice identified Linbrook as the proposed contractor and described the



25.

26.

27.

28.

proposed works as "Renew roof coverings where necessary, associated
roof repair works, remedial roof repairs and installation of Kee-Klamp
barrier protection” and "Renew mastic movements joints" to the windows.
The notice estimated that the total block costs would be in the region of
£300,113.41 for Farnham House and £297,241.09 for Lascelles House,
both inclusive of fees and on-costs. in the case of Jennifer lles, the
leaseholder of 10 Farnham House, her estimated liability amounted to
£13,121 plus professional and management fees of 18.3%, making an
estimated total liability of £15,522.

The Tribunal accepted the leaseholders’ evidence that they had had no
prior notice of the proposed works and that they were dissatisfied with the
lack of prior consultation. It is common ground that the leaseholders
raised objections both to the extent of works and their proposed cost.
There appears to have been some recognition on the part of CityWest
Homes that consultation was not all it may have been, but an assertion
that nonetheless it met statutory requirements.

As indicated above, the leaseholders’ independent surveyor’s report and
three alternative quotations for the works were sent to CityWest Homes in
June 2006. During this period the application for planning permission for
the installation of hand rails on the roof was rejected. It was also
confirmed by the Respondent that the windows were still covered by
warranty and therefore the leaseholders did not have to pay for those
works, and in any case there were no works necessary. As a result, the
only outstanding works to be done at Lascelles and Farnham Houses
related to the flat roofs. The proposed cost of repair comprised of two
elements: scaffolding costs and roofing costs

Although CityWest Homes did not consider that it was required to do so by
the statutory consultation requirements, it provided the companies
nominated by the leaseholders with a copy of the specification. Only one
of the leaseholders’ nominated companies, LHC Roofing Ltd ("LHC"),
provided a revised quotation, as they were the only contractor approved to
install the Langley waterproofing system, which had been chosen for the
roofs. The project manager Mr Carling had concerns that the scaffold
design proposed by LHC did not meet health and safety requirements and
appeared to be particularly low-cost. He also noted that the LHC
quotation did not include any provision for parapet detailing, an item that
Linbrook had quoted for as a fixed-price risk item. He was concerned that
if LHC had been appointed the costs may have spiralled as a result. He
therefore commissioned an independent firm of quantity surveyors,
Appleyard and Trew to compare the quotations and review the scheme
costs as a whole.

The report eventually concluded that using the Linbrook package would
offer the best route to overall best value. As a result, Linbrook carried out
the roofing work.

The Tribunal's decision on the adequacy of the section 20 consultation

29.

The Applicants put the Respondent to proof that it had complied with the
statutory requirements as to consuitation. The core of the Applicants’



30.

31.

32.

33.

34,

35.

36.

complaints was that due regard had not been given to the observations,
which had been made by the leaseholders.

The Tribunal accepted the Respondents’ argument that the relevant
consultation requirements were those set out in Schedule 3 of the Service
Charges (Consultation Requirements) (England) Regulations 2003, which
applies to qualifying works under qualifying long-term agreements to which
regulation 7(3) applies. Schedule 3 provides for a slimmed-down
consultation process, by comparison with other Schedules.

The Tribunal found as a fact that the leaseholders had received the
appropriate section 20 notices, that they knew what works were proposed
sufficiently clearly to enable them to make observations and to propose
alternative contractors. There was no evidence that the statutory
procedures had not been complied with. The evidence was that the
Respondent had carried out further non-statutory consultation and had
responded to the observations made.

It appears that the Applicants believed initially that they were entitled to
wider consultation than is provided for in Schedule 3 of the Regulations.
The Respondent went further than required. The Respondent
acknowledged and acted upon observations to the extent that it sought
tenders from the three contractors proposed by the leaseholders, of which
only LHC had provided a satisfactory quote. The LHC quote had been
referred to an independent firm of quantity surveyors for analysis.

There was no evidence that any leaseholder had suffered any
disadvantage as a result of the way in which the Respondent had carried
out the statutory and the non-statutory consultation; rather, the opposite
was true: the leaseholders were given greater opportunities than the
Regulations required.

The Tribunal also found as a fact that the informal Residents’ Association
on the Blandford Estate was not "recognized" within the meaning of
section 29 of the Landlord and Tenant Act 1985 and therefore there was
no obligation under the Act for the Respondent to consult with it.

There was a letter from councillors to the leaseholders saying that the
consultation was not up to the council's usual high standard.
Notwithstanding this, the Tribunal was satisfied that it met with statutory
requirements.

The Tribunal determines that the consultation procedures carried out by
the Respondents satisfied those statutory requirements.

Was there disrepair?

37.

38.

When considering whether the works carried out were works of repair or
improvement, Mr Redpath-Stevens rightly identified in his summing up that
the first question for the Tribunal was: were the roofs in disrepair? If not:
there was no need for the Respondent to put them into repair.

In his preliminary report, Mr Miller gives the following description of the
roofs that he inspected on 8 March 2006:



39.

40.

41.

*Skirtings, curbs and turndowns

Water penetration appears to have occurred at the junction of the
upstand and flat roof areas. Extensive use of preparatory paint-on
water sealant was noted.

Copings
The upstands are finished with pre-formed aluminium copings, the

joints of which appear to have opened, probably allowing water
ingress. These have been resealed with flashband or similar.

General flat areas

The flat areas have been patched with a combination of BS747 and
green mineralised felt (see photograph). In addition areas have been
treated with bitumen sealer and/or painted with preparatory sealer or
similar. Minor surface crazing to the asphalt was noted. No
significant cracks, blisters or other defects were noted.

Evidence was noted to suggest ponding has or is occurring.

4.0 Proposed repair procedure

In my view, the existing asphalt roofs are capable of satisfactory
repair.

The repair procedures which should be adopted are those in
accordance with Chapter 11 of the British Standard 8218;1999, by a
qualified mastic operative.”

His comments in relation to Lascelles House were identical save that in
relation to the general flat areas he also noted "cracking/ rucking to the
asphalt".

In oral evidence Mr Miller stated that the roofs did require work at the time
of his inspection.

Prior to Mr Miller's inspection both roofs were inspected by Langley on 13
March 2004 (Lascelles) and 14 November 2005 (Farnham). These were
not wholly independent surveys because Langley was very likely to
receive an order for the purchase of its roof waterproofing system for each
block. Although the two Langley reports were more than 18 months apart,
they were virtually identical in language. Their findings included: standing
water is present to various areas during wet periods, various liquid and felt
patch repairs, drainage falls do not conform to current code of practice and
failing joints to the metal copings. Under the heading "Suggestions" the
report states:

"It is apparent from the numerous repairs that the current system is
unable to prevent water ingress. The condition of these coverings and
level of continued degradation will mean remedial works will be






