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Glossary:

In this decision, the following expressions are used and have the meanings

ascribed to them as follows:

The Act
The Regulations

The Applicant
ALMO
The Respondents

S.20
S.20ZA

OJEU

NOI
NOP
Decencies
BCS

Public Notice

SCS

Landlord & Tenant Act 1985

The Service Charges (Consultation Requirements) (England)
Regulations 2003

Ascham Homes

Arms Length Management Organisation

Various leaseholders of Right to Buy properties the freehold
of which is owned by the Applicant

S. 20 of the Landlord & Tenant Act 1985

An application to dispense with all or some of the
requirements to consult under S.20 above.

The Official Journal of the European Union (formerly known
of OJEC)

Notice of Intention

Notice of Proposal

Works carried under the Decent Homes Initiative

Building Consultancy Services Ltd

A notice served in the OJEU to publicise the opportunity to
tender for works and service contracts to be entered into by

public bodies (including local authorities)

Stock Condition Survey carried out by the applicant



DECISION:

The Tribunal refuses dispensation under S.20ZA of the Landlord &
Tenant Act 1985.
The Reasons for the Tribunal’s decision are appended.

BACKGROUND:

1. The Tribunal is dealing with an application under S.20ZA of the Landlord &
Tenant Act 1985 ("The Act”) by Ascham Homes Limited, the Arms Length
Management Company (“ALMO”) formed by the London Borough of
Waltham Forest.

2. The applicant seeks dispensation with all or some of the requirements to
consult under S.20 of the Act in respect of seven qualifying long-term
agreements which have already been entered into. The application is
made in respect of all of the Right to Buy, and ex-Right to Buy leasehold
properties, the freehold of which is held by the applicant.

3. The application is dated 9" November 2007.

4. Directions were issued on 19™ November 2007. Further directions were
given on the 11th February 2008 following a pre-trial review at which Mr.
Redpath-Stevens of counsel appeared on behalf of the applicant, Mr. M.
Davies of Healys, Solicitors, Mr. Edwards of Drivers Jonas and several
leaseholders attended. Those latter directions gave instruction on the

preparation for the hearing, including the preparation of bundles.

5. The Hearing took place on 21st & 22nd May 2008 at The Epicentre,
Waltham Forest London E17, and was attended by those persons named
on the front of this decision.




6. At the commencement of the proceedings, Mr. Simon Edwards of Drivers
Jonas complained to the Tribunal of the delay in starting the proceedings.
The Tribunal chair explained that this was due to the fact that the bundles
had not arrived at the hearing centre from the Tribunal’s office in Alfred
Place. The Tribunal apologised to all present for the delay. Mr. Edwards
also asked why the proceedings were not being conducted in the Town
Hall. Mr. Redpath-Stevens on behalf of the applicant, who arranged the
hearing rooms, stated that it had not been possible to hire sufficient
rooms in the Town Hall for the two days allocated to the hearing.

7. The Tribunal expresses its thanks to the applicant for the arrangement of
the hearing rooms, and the lunchtime facilities which were made available

to all of those present, including leaseholders, during the hearing.

THE APPLICANT’'S STATEMENT OF CASE

8. The applicant submitted a statement of case in which it requested that the
Tribunal dispense with all or some of the consultation requirements
provided within Schedule 2 to the Regulations. The statement
continued that seven qualifying long term agreements had been awarded

over three areas, namely:

¢ Mechanical and Electrical works
¢ Building Works
e Responsive Repairs

Prior to the hearing, the contract with respect to responsive repairs had
been withdrawn, and therefore the Tribunal was only dealing with the first

two contracts.

9. The Tribunal was informed that the contracts were subject to the Public
Notice requirements as the expenditure was above the current threshold
limits, and that Public Notices had therefore been required in all cases.

Dispensation was sought from all of the consultation requirements in



10.

(a)

11.

12.

13.

Schedule 2 to the Regulations as the applicant was unable to comply with
any of the requirements, in the words of the applicant, ‘because of the

nature of the partnering contracts”.

The contracts from which the applicant seeks dispensation were:

Mechanical & Electrical.

The Tribunal was informed that this contract concerned the supply and
commissioning of all materials and labour necessary for the rewiring and
electrical services of domestic premises. The contract, which commenced
on 1% April 2005 for a period of five years, ending on 31% March 2010 had

been entered in with three contractors;

. Aston Heating Limited
. Purdys Contracts Limited
. Birchcroft Limited

The following consultation had been undertaken in respect of these

contracts as follows:-

a. The applicant had advertised the proposed central heating and
installation works via a Public Notice in on the 10th December

2003.

b. A Notice of Intention was served on each of the leaseholders on
13" July 2004.

C. A Notice of Proposal was served on each of the leaseholders on

18th November 2004.

At the time of the hearing, the Tribunal was informed that the applicant
was unable to comply with any of the alternative consultation provisions in
Schedule 2 subparagraphs 4(4), (5), (6) or (7) to f the Regulations
because the schemes of work had not been prepared and priced, and that
it was not possible to set out the proposed costs of future schemes. In

addition, the form of tender was based upon a comparison of actual works



(b)

14.

15.

16.

17.

over a period time and had been modelled against a typical installation
which, whilst enabling a comparison of the contractors costs, did not
provide a set of measured and priced rates for use throughout the term of

the contract.

Building Works:

Here the Tribunal was informed that the works were to the external
envelope of the buildings and could include a combination of all or any of
the following: external/cavity wali insulation, concrete repairs,

replacement of roofs, replacements windows etc.

The agreement had been entered into on 21st December 2004 for a
period expiring on 31 March 2010, with the following contractors;-

o Apollo London Limited
. Breyer Group Plc
. Mulalley & Co Limited

The consultation that had been carried out by the applicant was as

follows:-

a. A public notice had been placed in OJEU on 10th December 2003.

b. Notices of intention were sent to leaseholders on 13th July 2004
C. Notices of proposals were sent to leaseholders on 18th November
2004

The applicant similarly claimed that it was unable to comply with any of
the alternative consultation provisions because the contract tenders had
been priced based on a typical installation model which related to a range
of housing stock; this enabled a direct and fair comparison of the
contractors’ costs, but did not provide an actual cost or rate for individual
properties. It was therefore impractical or impossible for the applicant to
comply with any of these sections of the Regulations.



18.

The conclusion to the Applicant’s Statement of Case was that;

'The Applicant seeks dispensation as set out above and submits that it
would be reasonable in all of the circumstances to do so. The Applicant
has consulted in respect of its intention to enter into the schemes and has
provided a partial Notice of Proposal.  The Applicant believes that
substantial savings have been achieved by carrying out works pursuant to
the partnering contract set out above and that further savings will
continue to be obtained whilst achieving a consistent and good quality of

work”,

The Applicant’s Case:

19.

20.

21.

Mr. Redpath-Stephens presented the applicant’s case and called several
witnesses who read from prepared witness statements and who were then
examined by Mr. Redpath-Stevens and Cross-examined by Mr Mann, as

well as answering questions from the Tribunal.

Mr. Redpath-Stevens explained to the Tribunal that there was a lack of
understanding on the part of the respondents of how the partnering
contracts worked. He argued that although the applicant had made
mistakes in the process there was nothing cynical or sinister about that
fact, and that as a consequence, the LVT should weigh the evidence on
the balance of prejudice to the parties. He went on to say that the
respondents still had the protection afforded to them under S.19 of the
Act and that they could, if they wished, make an application under S.27A
of the Act when the works had been completed, if they wished to
questioned the reasonability of charges or liability to pay.

He further suggested to the Tribunal that the mistakes made by the
applicant were in essence ‘technical’. The fact that the Notice of Intention
had not been served before the advertisement in OJEU did not prejudice
any of the residents, and in any event very few observations had been
received during the consultation process and those that had been had
not been relevant to the process.



22.

23.

(a)

Mr. Redpath-Stevens continued that the applicant wanted to be
transparent and had put into the application many other things which
were, in fact, more relevant to S.19 of the Act and he confirmed that the

respondents would still have the protection of S.19.

Mr. Redpath-Stevens then called his witnesses.

Mr. Flaherty’s evidence:

24.

25.

26.

27.

Mr. Flaherty is the Business Director of NPS Group Property Consultants, a
company specialising in building consultancy services, which it provided to

the applicant.

Mr. Flaherty explained to the Tribunal that the applicant ‘had the
responsibility for delivery repairs and improvements necessary to bring
the housing stock up to the Decent Homes Standard by 2010'.

He explained that, in order for the applicant to obtain the Government
grant funding for the decencies works, it needed to achieve 2-star status
following an audit, and that if it failed to do so the grant would not be
available, and there would be insufficient funds to complete the works.
He explained that if the applicant had to resort to the usual form of
tendering to deliver the works, then there would be a lack of certainty
with respect to contractors and materials over the five year period. In his
opinion, the type of partnering agreement entered into gave certainty to
labour, materials and provided a supply chain for the various building
elements especially given large building projects in London. In addition
to this, the partnering agreement would provide efficiencies of scale
through the frequency of the works. This would be achieved through

lower administration costs to the parties.

He informed the Tribunal that although the drivers for partnering were
financial efficiency, acquisition of labour and materials, there were also

local community benefits, such as training and the use of local



28.

29.

contractors. In order to identify the scale of the decency works a stock
condition survey of 10% of the stock had been carried out, The
consultants, Building Consultancy Services ("BCS") estimated the cost of
the works and then a detailed specification was prepared. This was then
tendered to arrive at an approved tender sum. The approved tender sum
was compared with the estimated cost and if, the tender was within

estimate, the contract would be let.

This process had produced a notional programme which was benchmarked
to produce a ‘level playing field’ for contractors. The contractors then
provided a schedule of fixed profit and overheads against the notional
programme. The prices were evaluated on a 60% quality:40% price ratio
and then any added value that contractors could deliver would be
assessed. This included in his words ‘a whole load of other things which
they had the ability to delivery on’. For example this would have included

any training that could be delivered to the local community.

Once the OJEU notices had been served, interested contractors were sent
an information pack and various toolkits which were designed to identify
policy issues such as equality and diversity, working in occupied
properties and various satisfaction questionnaires etc. Following this
evaluation, the top 10 contractors were selected to take part in the
second stage (the pricing stage). Contractors were asked to provide
prices for a sample of schemes based on an annual value of work and
then calculate their profit, overhead and preliminaries costs. Each of the
contractors were then ranked against the information provided; the top 5
were reassessed to ensure that comparable submissions had been made
and then Board approval was sought in November 2004 to approve the
contract.  Letters of intent dated 21% December 2004 were issued to
contractors following Board approval. A similar exercise had been
undertaken for the M&E works. As part of his evidence, Mr. Flaherty,
produced an OJEU Main Contractor Tender 2004 Evaluation Process and
Results document. This described the methodology for tender and

evaluation of the tenders, which included, for example, the experience,



30.

31.

32.

33.

flexibility, health and safety, equality and diversity scoring of each

contractor.

When questioned by the Tribunal, Mr. Flaherty confirmed that it was
known at the time of the letting the contracts that specific schemes
existed and that costs were available against this notional programme.
During the first year of the scheme the contractors and consultants
worked closely together checking the quality and management of the
works. They used the BCIS Schedule of Rates to ascertain costs, but
whilst they could give an outline estimate to leaseholders at that time, as
there was no actual scheme of works, no actual costs could be given

The fixed overhead, profit and prelims given by the contractors were then
uplifted by the BCIS index which then ‘pegged’ the costs. He then told
the Tribunal that these costs did not actually relate to any particular

proposed works.

During cross-examination by Mr. Mann, Mr. Flaherty confirmed that a 10%
sample survey of the stock had been carried out and, giving the applicant
a profile of the properties from which an outline of possible works could be
extrapolated.

He also confirmed to Mr. Mann that the contracts for which he was
responsible were let on 1st April 2004 to existing contractors, and that,
within the first year, the boundaries for the contract would be established
and then applied to future works. He accepted that two months after
signing of the building contract it would have been possible to provide unit
and block costs to the leaseholders. He also confirmed that the prime
rate schedules were based on previous costs and that the cost plan itself
was based on the BCIS schedule which gave a cost per unit, albeit one
based on historic costs for local tenders. When the cost plan had been
updated by the BCIS index, the programmers within the applicants’ team
produced addresses of various properties to be included in the scheme
and the cost plan was applied to those properties. Although he provided

10



34.

(b)

35.

36.

37.

38.

data for the process to be completed, he had no real information on the

properties themselves.

Following re-examination by Mr. Redpath-Stevens, Mr. Flaherty confirmed
that he would not have been able to produce unit costs under the
qualifying long term agreements within the matrix for pricing. He did not
know the daily, hourly or indeed any rates to be paid to contractors and
that he was therefore unable to comply with any of the Regulations.

Ms. Newman’'s evidence

Ms. Newman stated that she had knowledge of the unit costs etc and that
her involvement was with the contract documents after the contract had
been let. She stated that a fixed profit, preliminaries and overhead was
applied against notional unit costs, that there were no hourly rates and all
costs were calculated on an agreed maximum price ("AMP”) basis. She
confirmed Mr. Flaherty’s evidence that a 10% sample of properties was
taken, that the lifespan of the various elements were then determined
which together with the survey data would give possible programmes of

work

She informed the Tribunal that the information was fed back into the
property management team and included the scope/cost identified in the
survey and the requirement to meet decency standards. The budget limit
for individual properties was identified from the detailed survey which was
reviewed and then finalised. The costs would only be changed on agreed
variations to the contract, and that a detailed survey of annual
programme of risks (additional costs) was carried out.

She confirmed to the Tribunal that at the time of the qualifying long term
agreement there was a fixed overhead and profit but that it was not
possible to estimate a cost for the tenant, for the building or to assess the

hourly rates.

Cross-examined by Mr, Mann, Ms. Newman confirmed that she had no

involvement in the notices and actually carried out no works for Ascham

11



(c)

Homes. She also confirmed that the letter sent to residents in 2006 had

the same information on it as the letters of intent issued in 2004,

Ms. Murphie’s evidence:

39.

40.

41.

Ms. Murphie informed the tribunal that she was the head of Right to Buy
and Leasehold Services Team and had been the manager of the
department since 1994. She deal with assignments, enquiries before
contract and the production of information for S.125 Notices, leaseholder

billing etc.

With respect to the costs for S.125 Notices and for enquiries, she said that
in order to prepare these, one of the surveyors would obtain information
from the SCS, then survey the property, assess any additional works,
finally putting the result into a schedule. She said that the costs did not
take account of the overhead and profits and ‘some kind of fee’ (she did
not know what) and that she thought that there would be annual capital
administration fees levied as a percentage of the works costs. The works
identified for the purposes of S.125 and enquiries was, in her opinion,
much wider than those proposed under the long term agreement.

On cross-examination by Mr. Mann, Ms Murphie admitted that she was not
so aware of the requirements under S.20 in 1995 as she had since
become.  She informed the Tribunal that the applicant charged a fee of
£140.00 for providing the information on works to a solicitor as part of the
enquiries before contract. Mr. Mann took her to page 1101 of the bundle
and a letter dated 11% January 2005 from Ann Scott, Finance Officer
within Ms. Murphie’s team, in respect of 2a Brantwood Close, E17. This
letter stated 'The works listed on the attached schedule have been
identified in the Council’s Ten Year Capital Plan for the above property and
are currently planned to start within the next five years although this may
change’. The 6" paragraph of this letter went on to say 'The type of
works planned is currently based only on the age and type of property
involved. A detailed survey is due to be carried out nearer the time, which
may result in the list of works being amended’. The letter was

12



42.

43.

44,

accompanied by a schedule ‘Schedule of proposed future works for the
block 1-2a Brantwood Close, E.17’ which detailed estimates in respect of
overhauling roof coverings, roof insulation, window replacement,
structural repairs and repairs to boundary walls amongst other things.
Ms. Murphie informed Mr. Mann that these schedules were produced as
part of the Right to Buy process and were only indications of possible
costs and not sufficient for the S.20 consultation process. Ms. Murphie
admitted to Mr. Mann that although the letter referred to a Ten Year

Capital Plan that none actually existed.

Ms. Murphie confirmed that she was also responsible for sending out the
Notices of Intention and Notices of Proposal, various examples of which
were submitted in evidence. Ms. Murphie was taken to her letter of 23
November 2005 (page 423), an example of the Notice of Intention sent to
leaseholders. The second paragraph of this states: ‘We have now
prepared proposals for five long term agreements (contracts) for
electrical, mechanical and heating works including works to water
systems, lighting and security. The enclosed Notice of Proposals gives you

information about these proposed contracts’.

During examination and cross examination, Ms. Murphie accepted that
no proposals existed. She had been given the wording for the letters by
BCS and had signed them without being sure whether or not proposals
existed. The wording of her letters had therefore been incorrect.

The Tribunal noted that paragraph 3 of the Notice of Proposal
accompanied Ms. Murphie’s letter of 23rd November 2005 stated ‘The
parties to the proposed agreements are ...” whereas Mr., Flaherty had told
the Tribunal that the contracts were not in fact ‘proposed’, but had
already been entered into, in December 2004. The Notices of Proposal
were therefore misleading, both in that they seemed to suggest that the
contracts had not been entered into when they had, and that ‘proposals’
had been prepared and were available for inspection and comment, when

no such proposals existed.
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