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INTRODUCTION

This is an application under section 27A of the Landlord & Tenant Act
1985. It was made on 11 April 2007 in order to challenge service
charges rendered by Hackney Borough Council (“The Respondent”) to
Mrs June Silver (“the Applicant”). It extends to every service charge
year between the date of purchase of the Applicant’s Long Lease of
357 Fellows Court (“the Property”) in1989 and the year to 31 March
2008.

The categories of charge in issue and the challenges to them are set
out in very thorough and clear submissions prepared by Mr Allen and
Ms. Tung for the Applicant, considered below. (One complaint to the
effect that poor maintenance by the Respondent in early years led to

increased costs of work later, was not pursued).

The Property is a one-bedroom flat on the second floor of 339-428
Fellows Court, a thirteen-floor tower block on the Fellows Court estate.
It is one of a total of 90 properties in the block. The first four floors are
made up of forty one-bedroom flats and from the fifth floor upwards the
block is comprised of two-story maisonettes with three bedrooms.

STATUTORY REGULATION OF SERVICE CHARGES

4.

Section 18 (1)of the Landlord and Tenant Act 1985 defines a service
charge as “...an amount payable by a tenant of a dwelling as part of or
in addition to the rent—

(@  which is payable, directly or indirectly, for services, repairs,
maintenance, improvements or insurance or the landlord's
costs of management, and

(b) the whole or part of which varies or may vary according to
the relevant costs...”



5.

Section 18 (2) provides that “The relevant costs are the costs or
estimated costs incurred or to be incurred by or on behalf of the
landlord...in connection with the matters for which the service charge

is payable”.

Section 19 provides that

(a) “(1) Relevant costs shall be taken into account in
determining the amount of a service charge payable for a
period—

only to the extent that they are reasonably incurred, and

where they are incurred on the provisions of services or the carrying
out of works, only if the services or works are of a reasonable
standard;

and the amount payable shall be limited accordingly.

(2) Where a service charge is payable before the relevant costs
are incurred, no greater amount than is reasonable is so

payable...”

Section 27A (1) of the Act provides that

(@  “An application may be made to a Leasehold Valuation
Tribunal for a determination whether a service charge is
payable and, if it is, as to—

(b) the person by whom it is payable,

(c) the person to whom it is payable,

(d) the amount which is payable,

(e)  the date at or by which it is payable, and

i the manner in which it is payable... ”

In exercising this jurisdiction it is necessary for the Tribunal to consider

the terms of the relevant leases and their proper interpretation.



THE LEASE

9.

10.

11.

12.

The Applicant’s lease is dated 4 December 1989 and is under seal. As
set out in more detail below, service charges are reserved as rent and
in consequence no part of the application is statute-barred. The term is
for 124 years, expiring on 4 December 2113. The lease of the Property
was purchased under the “right to buy” provisions of the Housing Act
1985. The Applicant was previously a tenant of the Respondent.

Clauses 1 (A) and (B) of the lease provide for the Applicant to pay, by
way of rent, sums due under paragraph 3 of the Seventh Schedule
and under clause 3 of the lease. Paragraph 3 of the Seventh Schedule
requires the Applicant to pay hot water and central heating charges
and paragraph 4 requires her to accept the supply of heat and hot
water from the Respondent.

Clause 3 of the lease requires the Applicant to pay a service charge,
described as a ‘management charge”, representing “the due proportion
of the reasonably estimated amount required to cover the cost and
expenses incurred or to be incurred by the Lessor in carrying out the
obligations or functions contained in or referred to in this clause and
clauses 6 and 8 hereof and in the covenants set out in the ninth
schedule hereto...”

Clause 6 contains the Respondent's covenant to perform the
obligations set out in the Ninth Schedule to the lease. Clause 8
provides that the Respondent will manage “the Estate” and “the Block”
in a proper and reasonable manner, employing professionals or
delegating as necessary. “The Estate” is defined in the First Schedule
to the lease by reference to the whole of the Fellows Court Estate.
“The Block” is defined in the Second Schedule to the lease as “ALL
THAT piece or parcel of land being part of the Estate and known as



13.

339-428 Fellows Court Together with the flats erected thereon or on
some part thereof but excluding all other parts of the Estate”. The third
Schedule to the Lease defines “The Reserved Property” by reference
to the common parts and structure of the Block and all other parts of
the Estate other than the Block.

The Ninth Schedule to the lease contains extensive provisions for the
lessor to “keep in good and substantial repair and condition (and
wherever necessary rebuild and reinstate and renew” the Block and
the Reserved Property and (at paragraph 6) “to carry out all such other
works in respect of the Block or the Estate as are in the reasonable
opinion of the (Respondent) necessary for its proper maintenance and

management”.

THE APPLICATION

The Respondent’s Method of Calculating the Service Charge

14.

15.

The Respondent uses a standard method in calculating the “due
proportion” payable by the Applicant pursuant to clause 3 of the lease.
It ascribes to each property in a given block or estate a “living space
factor”. On this scale a bed-sit has a factor of 1.5, a one-bedroom flat a
factor of 3, a two-bedroom property a factor of 4, a three-bedroom
property a factor of 4.5, and a property with four or more bedrooms a
factor of 5. Each property then pays a service charge based on its
share of the total number of units, calculated by reference to this

formula, in the relevant block or estate.

The Respondent no longer has the records that would explain how this
system was formulated before being adopted in about 1994 or 1995,
but submits that it is fair and appropriate.



16.  The Applicant argues that this system is unfair given that in Fellows
court the one-bedroom flats, including the Property, have only half the
floor area of the three-bedroom maisonettes occupying the fifth floor
and above. A factor of two is suggested for a one-bedroom flat, rather

than three.

17. The Tribunal compared the fioor space of a one-bedroom flat with a
three-bedroom maisonette by reference to plans provided by the
respondent. Scaling up from those plans a one-bedroom flat has a
floor area of 418 square feet as compared to 817 square feet for a

maisonette.

18.  However it does not follow that the Respondent’s system is unfair. For
example, it does not cost twice as much to heat a three-bedroom
maisonette as it does to heat a one-bedroom flat. Based on the
Tribunal’s experience the Respondent’s system looks as though the
apportionment may have been based on Rateable Values (or a
rounding of Rateable Values) which is still commonly used by landlords
to calculate a property’s share of service charges rather than (as the
Respondent says) upon living space. In any event the system adopted
by the Respondent is reasonable as far as routine services are

concerned.

19. A different approach may have to be taken in relation to specific works,
which may benefit other properties in the block or on the estate more
than the Applicant’s. An example is considered below.

Estate Costs

20. The Applicant submits that the lease requires her only to pay a
proportion of charges in relation to Fellows court, not to the Fellows

Court estate generally. She claims a refund of charges accordingly.



21.

The Tribunal finds it difficult to understand the basis for this
submission. The lease terms referred to above make it clear that the
Respondent must manage the entire estate and that the Applicant
must pay her share of the cost of doing so. Mr Allen for the Applicant
suggested that the references to “the Estate” in the lease are too
general and vague to impose a requirement that the Applicant pay part
of the cost of maintaining the Fellows Court estate. The Tribunal is
unable to agree. The provisions of the lease are perfectly clear. This

submission is rejected.

Failure to disconnect the centralised heating supply

22,

23.

24.

When the Applicant purchased the Property it used a communal hot
water and heating system appropriate to council tenancies in a tower
block. In June 1990 she wrote to the Respondent evidently following
up an earlier query (in May) about disconnecting the heating to her flat.
She wrote again in August 1990, evidently having had no reply to any
of her letters.

The Applicant wrote again on 9 January 2001 and this time obtained a
positive response to the effect that she could be disconnected for a
charge of £275.41 (the charge actually paid by her on 16 July 2002, as
she says, “under protest” was £336.42). The Property was
disconnected from both the centralised heating and hot water systems
either on 18 July 2002, as the Applicant says, or 30 July 2002, as the
Respondent says. In any event the Respondent continued to charge
the Applicant for heating until, in 2006, it accepted that the system had
been disconnected in July 2002 and made a refund.

What happened in between 1990 and 2001 is in dispute. The Applicant
says that she pursued the Respondent in writing and by telephone and
got no response. The Respondent, mainly on the basis that it has no
record of such communications, denies that.



25.

26.

27.

28.

29.

The Respondent relies on the terms of the lease and points out that
the disconnection of individual properties has always been at the
Respondent’s discretion. Decisions are made depending upon the
viability of the request, bearing in mind that other properties may

continue to use the service.

The Applicant claims a full refund of the service charge paid for heating
and hot water for the service charge years between 1990/91 and July
2002, on the basis that the Respondent should have responded to her
request sooner and has charged her for a service she did not need.
She says that the flat is very warm. She does not need a heating
system or a hot water supply and now has neither (although her letter
of 9 January 2001 expressly referred to her intention to install her own
heating system). She says that she only ever used one radiator, and
that a kettle and an electric fire are quite sufficient for her hot water
and heating needs.

The Respondent says that a full refund of charges for heating since the
date of disconnection has been made and that it was not at fault in

relation to the request for disconnection.

Whatever happened between 1990 and 2001, the Respondent has
never been under any obligation to disconnect the heating system. The
terms of the lease, referred to above, are quite clear. The Applicant
has a contractual obligation to accept the supply of heat and hot water,
and to pay a charge for it. Any decision to relieve the Applicant of that
obligation is entirely a matter for the Respondent, which has every right

to levy a disconnection charge for the work it has done to achieve that.

The Tribunal has no power to require the Respondent to vary the terms
of the lease and can only adjust the charge for heating insofar as the
charge is unreasonable in amount. It seems likely, given the size of the
Property and the charges made, that the sums charged for heating and
hot water paid by the Respondent were higher than she would have



paid for an independent heating system but that does not in itself
render them unreasonable. Given that they were based on the “living
space factor” system referred to above they were not unreasonable, as
they reflected a fair apportionment of the total cost of heating the block.
The Applicant's frugal use of heating and hot water is not to the point;
the Respondent cannot be expected to base its charges for a
communal heating and hot water system on individual use.

The Major Works

30.

31.

32.

On 31 August 2006 the Respondent sent to the Applicant a notice
requiring payment of £15,460.53. This charge was for major works
undertaken to the block following a consultation process under section
20 of the Landlord and Tenant Act 1985 and the calculation of the
Applicant's share was based upon the Respondent's “living space

factor” system.

The Applicant objects to this charge, in particular because she says
(genuinely communal works such as roof repairs aside) the one-
bedroom flats in the block benefited much less from the works than the
maisonettes. The maisonettes benefited from the replacement of the
removal and replacement of durastee| balcony panels with filigree
balustrades and from external decoration (in particular a new concrete
render finish) not applied to floors 1-4. All the one-bedroom flats
received was new asphalt to balconies, bird netting and small balcony
grill inserts. All properties benefited from window replacement, but the
maisonettes have more windows to replace. The Applicant says that
charges should be adjusted to reflect the different benefits received by
the properties on the first four floors and from the fifth floor up.

As a secondary point the Applicant challenges the cost of construction
of a temporary access road, “marking out works” and other specific
items undertaken during the major works, both because they are



33.

34.

35.

36.

outside the terms of what she has to pay for under her lease and
because the cost is criticised as excessive.

The first of these arguments is dealt with above. The Applicant cannot
exclude from her service charge the cost of works properly undertaken
to the estate generally, and evidently these works were needed. As for
the cost, the Major Works were undertaken following the prescribed
consultation process under section 20 of the Landlord and Tenant Act
1985 and the Applicant has offered no solid reasons for challenging
the charges rendered for individual items.

The Tribunal does however agree that the “living space factor system”
is far too blunt an instrument to be used for the apportionment of
service charges where the benefits to some leaseholders were, as in
this case, significantly greater than those to others. Some adjustment
needs to be made.

Again the Tribunal has measured from the plans supplied by the
Respondent. Using breadth as a rough measure of proportion, the one-
bedroom flats would appear to have 7 metres of window against 9.5
metres for the maisonettes. The total cost of window replacement was
£447,791. Broadly speaking this represented a total of 280 metres (40
X 7) for the one-bedroom flats and 475 metres (50 x 9.5) for the
maisonettes; overall a cost of about £593 per metre of replacement. A
fair charge for replacement windows to a one-bedroom fiat would be
£4,151, representing 7 metres of replacement and the Applicant’s
service charge should be adjusted accordingly. (The charge for
replacement window cills, board and trims is at £160.10 reasonable
and does not require adjustment).

As for the balustrades to the fifth to thirteenth floors, £14,210 was
charged for removal of durasteel panels and £171,137.44 for
balustrade replacement, a total of £185,347.44. For the first four floors
a charge of £14,986 was made for the manufacture and fitting of infill

10



37.

panels and of £15,370.26 for the fabrication and installation of 40
framed grilles. The Tribunal concludes that in view of the much greater
benefit and cost of the works to the fifth floor balconies, and the ease
of identifying the relevant costs, it is unreasonable to expect the
Applicant to bear any part of the cost of the replacement of balconies
to the maisonettes. She should be charged only 1/40™ of the total cost
of £30,266.26 attributable to the installation of their balcony grilles:
£756.65. The Applicant's service charge should be reduced
accordingly.

Redecorations to the exterior of the block were charged at £48,000.
The Tribunal does not accept that only the maisonettes benefited from
this because an improved appearance benefits every property in the
block. However, given that the maisonettes are twice the size of a one-
bedroom flat, on two floors as opposed to one, the “living space factor
system” again does not seem to have much relevance. A much more
obvious and equitable approach would be to charge half as much for a
one-bedroom flat as for a maisonette. On this basis, the Applicant
should pay about 1/140™ of the total cost. A figure of £350 would be a
fair charge for this item and her service charge account should be
adjusted accordingly.

MCD Fee

38.

The Applicant objects to a 2.5% ‘MCD Fee’ appearing in the
Respondent's breakdown of the cost of the major works. This, it
transpires, is a discount offered to the main contractor by sub-
contractors for prompt payment. It does not affect the cost of the work
to the Respondent, which has no power to pass it on to the Applicant.
There is no basis for objecting to this.

11



The Security Gate

39.

40.

41.

42.

As part of the preparations for the major works the Respondent
removed various security grilles and similar equipment from properties
in the block. One of them was the Applicant's, which the Respondent
removed and refused to allow the Applicant to replace on the basis that
it was installed in breach of the lease’s standard prohibitions against
alterations to the Property without consent. This left the Applicant, a
pensioner not in the best of health, feeling vulnerable and worried. As
she was not allowed to replace her grille she had to spend £1,161.71
on a Gerda safety door, recommended by the Respondent in a letter
dated 25 April 2006 and confirming (contrary to what is said in the
Respondent's Statement of Case) that the Applicant could fit it if she
wished, without further consent.

Had the gate been installed during the term of the lease the
Respondent would have had 3 point, but the Applicant states that she
installed the gate with the Respondent’s consent in 1980, when still a
council tenant. The Respondent refuses to accept this on the basis that
the Applicant has not produced any record of consent.

Given that the gate was fitted in 1980 the Applicant could hardly be
expected to produce a record of consent now, and the Respondent’s
stance seems rather one-sided given its own evident difficulty in
obtaining records dating from the mid -1990's (or indeed 2002).

The Tribunal has no reason to doubt that the gate was fitted in 1980
and the Respondent is not in a position to contradict the Applicant. Nor
is there any good reason to doubt that she obtained consent before
fitting it. It follows that the Respondent acted wrongly in removing the
gate and refusing to allow it to be refitted. In the Tribunal's view the

Respondent acted in breach of the Respondent’s covenant to allow the

12



43.

44,

Applicant to “peaceably hold and enjoy” the Property during the term of
the lease (clause 7) and to manage the block “in a proper and

reasonable manner” (clause 8).

Given these findings the Tribunal concludes that the Applicant has a
lawful right to be reimbursed for her expenditure on the safety door.
The question is whether the Tribunal has jurisdiction to deal with this or
whether this is a matter that the Applicant would have to pursue in
Court. The Applicant submits that The Tribunal does have jurisdiction.
The Respondent argues that it does not.

It is an established principle in law that a tenant may set off against a
service charge a claim for damages for breaches of g landlord’s
obligation under the lease; Filross Securities v Midgeley [1998] 3
E.G.L.R 43. As noted above the Tribunal has jurisdiction under section
27A to decide whether a service charge is payable and the amount
that is payable. It does not however have jurisdiction to take the next
step and assess any amount that may be set off against it by way of
damages (even if, as in this case, the amount appears easy to
ascertain). In the circumstances the Tribunal can only recommend that
the parties use the Tribunal's findings to reach an agreement in
relation to set-off. Otherwise the matter may have to be resolved in

another forum.

Administration Charges

45.

46.

The Applicant has objected to the Respondent’s applying a
management charge to professional fees on the major works. The
Respondent concedes this and has refunded £54.07.

More generally the Applicant submits that a 10% charge should not
have been added to the cost of major works when those works were
supervised by professionals who rendered fees accordingly. The

Respondent points in résponse to the inevitable cost of administering
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