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Decision and Reasons

Decision

1. The decision of the London Borough of Camden, made on July 27, 2006 not to
serve a temporary exemption notice under section 62(2) of the Housing Act 2004,
in respect of premises at 30 Mornington Crescent London NW1 7RE is

confirmed. Accordingly the appeal is dismissed.

2. The decision of the London Borough of Camden, made on July 27, 2006 not to
serve a temporary exemption notice under section 62(2) of the Housing Act 2004,
in respect of premises at 93 Judd Street, London WC1H 9NE is confirmed.
Accordingly the appeal is dismissed.

Reasons

Introduction and Background

1. In this matter the Tribunal was concerned with appeals by Mr L Kaufman and Anfil
Ltd. against decisions by the respondents, the London Borough of Camden, not to
serve temporary exemption notices (TEN) under section 62(2) of the Housing Act
2004, in respect of premises at 93, Judd Street and 30 Momnington Crescent. The
issues in both cases are the same and both appeals are dealt with together in these

reasons.

2. In April 2006, the provisions of the Housing Act 2004 (the Act) relating to the
mandatory licensing of prescribed categories of houses in multiple occupation

(HMOs) were brought into force. By section 61 of the Act, every HMO to which the



provisions are applied by regulation, is required to be licensed unless an interim or
final management order is in place or a temporary exemption notice is in force in

relation to it,

3. It is common ground that the properties at both 93 Judd Street and 30 Mornington
Crescent are licensable HMOs. On June 29,2006, Mr L Kaufman, on behalf of Anfil
Ltd, and as the person managing or having control of the properties, wrote to the
respondent council notifying them that he intended to take steps with a view to
securing that the houses no longer needed to be licensed and applying for a temporary
exemption notice under section 62 of the Act. In Tesponse, on July 3, 2006, the

council asked for details of the steps that Mr Kaufman intended to take.

4. By letters dated July 24, 2006, in respect of each property Mr Kaufman wrote as
follows:

“The above building is currently arranged with each flat/unit having its own bath and
kitchen facilities, but share one W.C. for every two flats,
Your planning department has advised me that I do not require planning permission to

address.
I'would therefore request a temporary exemption notice. . ..”

5. Following receipt of the letters, the respondents took advice from their
development control and planning service and decided not to serve a temporary
exemption notice. The decision Wwas recorded in a notice dated July 27, 2006, which
Wwas served on Mr Kaufiman on July 28, 2006. The reasons given for the refusal in

each case are as follows:



6. On August 7, 2006, Mr Kaufman lodged appeals against both decisions, Directions
were given for the production of documents and for the appeals to be heard on
November 13, 2006.

The Inspection

7. On the morning of November 13, 2006, the Tribunal inspected the two properties.
Mr Kaufman attended the inspection of Mornington Crescent but not Judd Street. No
representative attended from the London Borough of Camden. We inspected both the
exterior and internal common parts of 30 Mornington Crescent, which is a grade IT
listed Georgian terraced house with brick and stucco fagade under a slated roof on
four floors plus basement, The house has been converted at some indeterminate point
in the past into a self contained basement flat and 9 rooms to the upper floors. These
fooms are arranged such that three lettings on the ground floor share a w.c.
compartment at that level and on each of the upper floors two rooms share a w.c. The
Tribunal noted that the W.C. compartments, which are sited on landings, contain hand

washing facilities. Individua] lettings were not inspected .

8. We were also given access to 28 Momington Crescent for comparative purposes
where we saw the internal common parts and the interior of the first floor front flat,
This studio flat, which the Tribunal entered with the €xpress permission of the tenant,
comprised one room with kitchen recess, a small bathroom with full suite and
mezzanine sleeping platform, was presented as being the arrangement as proposed

within the front rooms to the properties subject of the appeal. A w.c was sited on the

9. At 93 Judd Street the Tribunal was only able to inspect the exterior of the property
which is A modest terraced property of similar age to Mornington Crescent and again
subject to grade IT listing and having a brick fagade, four floors plus basement. The
ground floor is arranged as commercial premises and entry to the first to top floor
rooms is via a door to the side of the shop. There appeared to be no one at ejther the

shop or rooms above at the time of our inspection and access to the interior could not,



therefore, be gained. The property presents in a poor condition compared to

Mornington Crescent with some wants or decoration and repair to exterior.

The Hearing
10. At the hearing Mr Kaufman and Anfil Ltd were represented by Mr Kramer of
Asserson Kramer (solicitors) and Camden were represented by Mr A van den Bout of

Camden legal services.

11. Having inspected the properties, the Tribunal had a clear picture of the works
proposed to bring the houses out of the licensing regime. At the outset of the hearing,
those proposals were clarified and confirmed as follows:

(a) The present layout and use of 30 Mornington Crescent and 93 Judd Street is such
that each flat or unit has its own kitchen and bathroom but that there is shared use
(between two tenancies) of each W.C. situated in the common parts;

(b) The proposal is that some flats will be altered so that the bathroom within the unit
will be provided with a W.C. and that other flats will then be given exclusive use of
the W.C. situated in the common parts across the hall on the same floor. For the
appellant this was said to amount to self-containment;

(c) Similar works have already been carried out to 28 Mornington Crescent.

12. Having regard to these proposals the Tribunal were concerned that, as a matter of
law, the proposed works might not, in themselves, bring the houses out of the
licensing regime. The respondent council were therefore asked whether they wished
to make submissions on this point. Having taken instructions, Mr van den Bout stated
that it was the council’s view that if the works were carried out the flats/units would
be self-contained within the meaning of the legislation and therefore outside of the

licensing regime.

13. On the basis of that concession, the Tribunal proceeded with the hearing.
However, it soon became clear that the main issue between the parties, namely
whether planning permission and/or listed building consent was necessary for the
proposed works, and if so whether it was likely to be granted, could not be dealt with

without the production of further evidence which was not avajlable on the day. In



particular, correspondence from the council’s planning department was produced by

Mr Kaufman that seemed to contradict Camden’s main case.

14. Accordingly, the hearing was adjourned unti December 11, 2006 and directions
were given for the production of further evidence, including expert planning evidence
for Mr Kaufman.

15. At the outset of the adjourned hearing, Mr van den Bout asked the Tribunal to
consider argument on the issue of self-containment. The Tribuna] decided to allow the
earlier concession to be withdrawn and to treat the issue as another ground on which
the council could rely in not issuing a TEN notice. Although the concession had been
made on instructions and had been made by a legal representative, the Tribunal
considered that this important issue of law ought to be resolved since it affected the
outcome of the whole case. Mr Kramer, on behalf of Mr Kaufman doubted whether
the concession could be withdrawn in this way but subject to that, did not object to the
procedure adopted. Both parties asked that a determination be given on the self-

containment issue as a preliminary matter.

The Statutory Provisions

(1) provides:

“(1) For the purposes of this Act a building or a part of a building is a “house in
multiple occupation” if —

(a) it meets the conditions in subsection (2) (“the standard test”);

(b) it meets the conditions in subsection (3) (“the self-contained flat test”);

(c) it meets the conditions in subsection (4) (“the converted building test”);

(d) an HMO declaration is in force in respect of it under section 255; or

(e) it is a converted block of flats to which section 257 applies.”

17. In this case, the Tribunal is concerned with the standard test and the converted
building test. Section 254(2) provides:

“(2) A building or a part of a building meets the standard test if —

(a) it consists of one or more units of living accommodation not consisting of a self-
contained flat or flats;

(b) the living accommodation is occupied by persons who do not form a single
household.. .;

(¢) the living accommodation is occupied by those persons as their only or main
residence .....;






