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Background

1. This is a tenants’ application under section 27A of the Landlord and Tenant Act
1985 (“the Act”) for a determination that they are not liable to pay service charges
claimed from them for major works which have been carried out by the landlord, the

London Borough of Lambeth.

2. Fortune House is a four storey block of flats and two storey maisonettes on a large
estate known as the Ethelred Estate, which was built in the 1960s and is owned by the
landlord. Mr and Mrs Belbehri (“the tenants”) hold Flat 16, Fortune House, a two
storey maisonette, under a Right to Buy lease by clause 3(2) of which the landlord
covenants to maintain repair redecorate renew amend clean repoint and paint as
applicable the building, and by part 1 of the fourth schedule of which the tenants
Covenant to pay as a service charge a proportionate part of the landlord’s cost of
performing its covenants. Sub-paragraph (d) of the fifth schedule provides that the
proportion payable by the tenants js calculated according to the rateable value of their

flat as a proportion of the rateable values of all the flats in the block.

3. The works which are the subject of this dispute were carried out under three
Separate contracts. One was Scheme 1648K, for the external decoration of the Estate
and associated works which Wwas carried out in 2004 and for which the tenants were
invoiced for £1471 on 26 August 2004. The second was Scheme 1397B, for the
replacement of doors and windows and other works, also carried out in 2004 and for
which the tenants were invoiced £7847 on § October 2004. The third was Scheme
1975B, for works to recover the roofs of some of the blocks on the Estate which were
carried out in 2005 and for which the tenants were invoiced for £3046 on 20 April

2006. None of the amounts demanded of the tenants have been paid.

4. In their application, which is dated 18 March 2006, the tenants complained only of
the cost of replacing the windows, but at the pre-trial review they said that they also
disputed their liability to pay the sums demanded for the externa] decoration and roof

renewal. They said that they wished to seek legal advice and assistance, and they



were directed to serve a fu]] statement of their case by 31 July 2006. It seems that

they did not manage to obtain legal advice, and they did not serve and file a statement

1. the apportionment of the costs of all the works between the tenants and the other

Ieaseholders;

ii. whether the cost of some of the works was covered by a grant;

lii. whether the redecoration had been badly organised in that the removal of asbestos
had been, unreasonably, carried out after the redecoration was carried out so that the
parts of redecoration had, unreasonably, to be repeated;

1v. the cost of the replacement windows; and

v. the roof works, which they considered to have been unnecessary, unduly expensive

and badly carried out in that, they said, the ceilings of their flat were damaged during

the course of the works.

‘Green Roof” at a cost which appeared to be significantly greater than-that-of 3

conventional roof, was reasonable in the circumstances. In view of the fact that the



to rely on the issue and we made directions to that effect and to enable the tenants to
answer whatever further material the landlord produced. The landlord duly submitted

further documentary evidence and the tenants responded in writing as directed.

The law

6. By section 27A of the Act the tribunal may determine whether a service charge is
payable, and, by section 19(1), relevant costs shall be taken into account in
determining the amount of a service charge payable Jor a period(a) only to the extent
that they are reasonably incurred and (b) where they are incurred on the provision of
services or the carrying out of works, only if the services or works are of a reasonable

Standard; and the amount payable shall be limited accordingly.

The issues

i. apportionment

7. The tenants, not surprisingly, had felt aggrieved when they discovered that other
leaseholders of maisonettes in the block had been charged less than they had been for
the same works. However when the implications of other leaseholders’ offer notices
were explained by the landlord’s witnesses, they accepted, as we accept, that their
service charges had been correctly apportioned by reference to rateable value in
accordance with their lease, and that apparent discrepancies between their service
charges and those of other leaseholders had arisen only because other leaseholders

were protected from some of the charges by the terms of their offer notices.

ii. grant

8. The tenants had, correctly, understood that a government grant had been made
towards the cost of the refurbishment of the Estate, and they considered that their

service charges should be reduced because of jt. However the evidence of Ms Muir,
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the Estate Director, was clear and we accept it. She said that a grant of £5.35 1 Ihl:llion
(see “Details of Ethelred’s Capital Bid Submission” at page 529 of the Supplementary
Bundle) was awarded to the landlord by the London Regional Housing Board for the
purpose of assisting the landlord to fund specific expenditure to help to bring the
Ethelred Estate up to the government’s Decent Homes Standard. The grant was
subject to constraints as to the works which it could be used to fund: one of the
constraints was that it was not to be used to benefit leaseholders but to help to fund
the works to the tenanted flats, Ms Muir said that she had tried to obtain from the
Office of the Deputy Prime Minister, the department then responsible for housing,
assistance for leaseholders to help them pay service charges for the works, but had
been unsuccessful. Mr Gatty said that the grant was not one which fell within section
20A of the Act, and he produced for us the Regulatory Reform (Housing Assistance)
(England and Wales) Order 2002 (S 12002 No 1860) to which reference is made in
section 20A(1). Having heard the evidence and Mr Gatty’s submissions we Awere
satisfied that the grant is not one which should be deducted from the costs for the

purpose of calculating the service charge.

iii. redecoration

9. The tenants believed that some of the redecoration of the common parts of the
block had to be repeated because it was carried out before asbestos was removed, so
that, when asbestos was removed, the works had to be repeated, and that this
duplication could have been avoided if the works had been properly organised. We
accept that this was their genuine belief. However the evidence of Ms Muir quite
clearly showed that this was not the case. Her evidénce, which the tenants did not
contradict and we accept, was that the redecoration of the common parts was éérried
out in 2002. After the works were completed, concerns were expressed about their
standard, and an independent assessor was appointed to assess it. His findings were
that the preparation had been substandard, and the contractor returned to the site to
make good at its own cost. Thereafter, she said, when the windows were installed,
some asbestos was found above the bedroom windows overlooking the balcony
walkways of the block; and, during the course of subsequent works to instal closed

circuit television cameras, yet more asbestos was found in the common parts of the






