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Ref: LON/0OBD/LDC/2006/0067

LEASEHOLD VALUATION TRIBUNAL

LONDON RENT ASSESSMENT PANEL

DECISION ON AN APPLICATION UNDER SECTION 20ZA(1) OF THE
LANDLORD AND TENANT ACT 1985 (AS AMENDED)

Property: Courtlands Estate, Sheen Road, Richmond TW10 SAT
Applicant: Courtlands Estate (Richmond) Limited
Respondents: All leaseholders within the Property

Application Date: 11" October 2006

Hearing Date: 10" and 11" January 2007

Representatives: Mr G Van Tonder of Counsel with Mr J Roney of Lee &
Pembertons Solicitors (for Applicant)

Mr R Cummins in person (being one of the Respondents)

Members of Tribunal

Mr P Korn (chairman)
Mrs H Bowers
Mrs G Barrett

INTRODUCTION

I. This is an application under Section 20ZA of the Landlord and Tenant Act
1985 (as amended) (the “1985 Act”) for a determination to dispense with the
consultation requirements set out in the Service Charges (Consultation
Requirements) (England) Regulations 2003 (the “2003 Regulations”) in
respect of four separate sets of works, details of which are set out below.

2. The application arises out of an earlier application by Mr Roger Cummins,
one of the Respondents, for a determination under Section 27A of the 1985
Act of liability to pay service charges in respect of some of those works. At
the Pre-Trial Review on 19" October 2006 it was directed that the present
application be heard immediately before Mr Cummins’ application.



14.

Counsel referred the Tribunal to a passage in the textbook Woodfall
(paragraph 7.197) where it is suggested that deciding when to aggregate
different sets of works for the purposes of determining whether the financial
threshold had been reached for the 2003 Regulations to apply was sometimes
very difficult, and that a common sense approach is therefore needed.

SPECIFIC SUBMISSIONS FOR APPLICANT

15.

17.

18.

19.

In relation to the Norfolk/Marlborough Redecoration, Counsel referred the
Tribunal to the relevant paperwork. A tender was sent out to various
companies, quotes were received and a decision was made as to which
contractor should be awarded the contract.

. Counsel submitted that because the works related to three separate elements

they had been split into three separate amounts, each of which by itself was
below the threshold for consultation under the 2003 Regulations. Whilst it
was now accepted that the works should have been aggregated, the failure to
do so was not a ploy to circumvent the 2003 Regulations. The contract was
split with a view to considering using different contractors for each building.
Counsel submitted that when applying the 2003 Regulations the Applicant
made an honest mistake in believing that it could treat the works for each
building as separate for the purposes of the 2003 Regulations.

In relation to the Garden Maintenance, Counsel submitted that the
arrangements for 2005 needed to be seen in the context of the arrangements
that had been in place since 1999. Briefly, a contract was entered into in
1999 with Gavin Jones Group for garden maintenance. In 200] the Applicant
became unhappy with the standard of workmanship and there were ongoing
discussions with the same contractor in the course of which the original
contract expired. The Applicant continued to pay on a monthly basis, there
was then a suggestion by the contractor that a new contract be entered into and
subsequently the Applicant confirmed that there had been a great
improvement in the standard of workmanship. The contract has not been
entered into to date and maintenance continues at a monthly rate of £4,666.20
plus VAT per month.

The Applicant apparently did not feel it necessary to consult with the tenants
on the Garden Maintenance as there was no formal contract and the original
contract was entered into well before the 2003 Regulations came into force.
Counsel also invited the Tribunal to consider whether the existing
arrangements could be seen as a monthly contract and therefore perhaps not
caught by the 2003 Regulations, although Counsel did not place much reliance
on this point.

In relation to the Runnymede/Arundel Redecoration, notice of intention to
carry out the works was given to all tenants by letter dated 2™ December



20.

recommended choice of contractor, were invited to contact the estate manager
if they wished to discuss the work or examine the specifications and were
asked to forward any written observations by 26" June 2006. More
information was given in a letter dated 4% July 2006. Observations were
received from two tenants, and although the Applicant believed that it had
satisfied the tenants’ concerns it was conceded that the observations and the
response to them were not copied to other tenants.

In relation to the Replacement Lifts, the letter of 2 December 2005 referred
to above also dealt with the subject of lift replacement in Runneymede House.
However, it later became apparent that the lifts in Caribrooke House and 9-16
York House were more in need of attention than those in Runneymede House.
This was explained to tenants in the letter of 26 May 2006 referred to above.
In the May letter the preferred contractor was named, together with its cost
estimate. Another contractor was named but its tender had not been received,
hence no cost estimate could be given in respect of this contractor. Some
further information was given at the AGM held on 3] May 2006. A small
amount of further information was given by letters dated 15% September 2006
and 30" September 2006. Counsel submitted that non-compliance was partly
due to the fact that there was a change in requirements and that the Caribrooke
House and York House lifts had unexpectedly become a priority.

SUBMISSIONS FOR RESPONDENTS

21.

22,

23.

Mr Cummins stated that the reason why there were not more tenants opposing
the Applicant’s application was because it had been believed that each tenant
would have to pay an additiona] fee. Mr Cummins conceded that he did not
have any written evidence that any other tenants opposed the application.

This letter alerted the Applicant to the possibility that it had not complied with
the 2003 Regulations and yet it still did not take any steps to comply.



CROSS-EXAMINATIONS

24.

25.

26.

27.

28.

Mr Cummins questioned Mrs Chamberlain-Mole about Mr Howard-
Harwood’s response of 22" July 2005 to Mr Whelan’s letter of 20 July
2005. Mr Cummins suggested that the response implied that there was no
need to comply with the 2003 Regulations as the Applicant was confident that
a tribunal would dispense with the need for consultation if requested to do so.
Mrs Chamberlain-Mole denied that there was any intention to pre-judge what
a tribunal would do. When asked by Mr Cummins whether legal advice had
been sought in response to the points raised in Mr Whelan’s letter, Mrs
Chamberlain-Mole was not sure but highlighted the fact that the letter
concluded by inviting Mr Whelan to a meeting.

In response to a question from the Tribunal, Mrs Chamberlain-Mole said that
she was unclear as to exactly when the Applicant realised that there was a
possibility that it had not complied with the 2003 Regulations. She agreed
that the Apglicam was aware of the possibility on receipt of Mr Whelan’s
letter of 20" July 2005 but added that there was probably a doubt before that
date. Miss Hashemi added that the Applicant was at al] relevant times “alive”
to the 2003 Regulations; in her view the Applicant did not comply with the
2003 Regulations simply because it thought that they did not apply in the
particular circumstances.

Mr Cummins suggested to Miss Hashemi that the Norfolk / Marlborough
Redecoration works were split into separate parcels in order to circumvent the
2003 Regulations. Miss Hashem; denied this and said that splitting the works
gave the Applicant the option of using different contractors for different
elements of the contract.

The Tribunal asked Miss Hashemi whether the Applicant gave proper
consideration to Mr Whelan’s letter of 20" July 2005 and she confirmed that
the Applicant did consider it but decided to proceed nonetheless, Mr
Howard-Harwood added that the Applicant did take legal advice. It was
slightly unclear how directly it sought or received detailed legal advice on this
point at this time, but Mr Howard-Harwood stated that the Applicant had
already been seeking legal advice on connected matters and then copied this
letter to its solicitors.

In response to a question from the Tribunal and a follow-up question from the
Applicant’s Counsel, Miss Hashemi conceded that the response to Mr
Whelan’s letter of 20 July 2005, whilst it did invite him to a meeting, was
expressed slightly harshly. However, this had to be seen against the backdrop
of the campaign that has been waged against the Applicant by CROC, in
particular the material that had been circulated by CROC to residents of the
Estate which had caused much upset.






