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FACTS

1. The matter before the Tribunal was a preliminary hearing following an application
by the Applicant, Mr Roger Cummins, to determine the following matters:

(a) Whether the Tribunal will make an order for full re-imbursement of
relevant service charges following a decision dated 23™ January 2007
LON/00BD/LDC/2006/0067 (“the Previous Decision™) under Section
20ZA of the Landlord and Tenant Act 1954 (“the Act”) between the same
parties and relating to the same property.

(b) Whether the Tribunal would make an order under Section 20C of the Act
to the effect that the costs incurred by the Respondents in connection with
the Previous Decision should not be taken into account in determining the
amount of service charge payable.

(c) Whether the garden maintenance contract charged in service charge year
2005 of which the Applicant’s share was £29.82 was a long term contract
and as such should have been subject to the consultation process required
by the Service Charges (Consultation Requirements) (England)
Regulations 2003 (“the Regulations™).

(d) Whether the costs incurred by the Respondents in replacing the communal
TV aerial in service charge year 2006 in the sum of £100,000 were
reasonable and reasonably incurred.

(e) Whether the installation of an ornamental fountain in service charge year
2006 was part of the garden maintenance obligations under the Lease or
whether this constituted an improvement.

(f) Whether the costs of cost of lift replacement in York House and
Carisbrooke House in the sum of £236,820.07 service charge year 2006
were reasonable and reasonably incurred.

2. The applications in relation to the service charges for service charge years 2005
and 2006 have been made under Section 27A (1) of the Act. The Application
relating to the legal costs was made under Section 20C (1) and 2(b) of the Act and
the application in relation to the gardening contract under paragraphs 3 and 4 of
the Regulations. Mr Cummins is the long leaseholder of Flat 10 Marlborough
House aforesaid (“the Flat”). A copy of the lease of the Flat (“the Lease”) has
been produced to the Tribunal.

3. An oral pre-trial review was held on 16™ July 2007 when the Tribunal directed
that the following matters were to be dealt with at the preliminary hearing

(a) Whether an order should be made under Section 20C of the Act in
relation to the costs incurred at the earlier hearing.



) Whether the gardening contract in service charge year 2005 was
subject to the consultation process under the Regulations as a
qualifying long term agreement.

() Whether the service charges or any of them should be refunded to the
Applicant following the earlier determination of the Tribunal under
Section 20ZA.

4. The remaining matters were to be dealt with at the substantive hearing on a date to

be determined. Mr Cummins stated that he was not disputing the reasonableness
of the charges levied in service charge year 2006 for replacement of the lifts,
merely whether an appropriate allowance had been made following the Previous
Determination and it was agreed that consideration of the reasonableness of the
charges would no longer be a part of these proceedings.

HEARING

5.

The preliminary hearing took place on 17™ September 2007 at 10 Alfred Place
London WCI1E 7LR. Mr Cummins was present and gave evidence. The
Respondents were represented by Mr G van Tonder of Counsel and the Tribunal
also heard from Ms N Hashemi, a director of the Respondents, and Mr W Clarke
of Gavin Jones Maintenance, the garden contractors. The Tribunal also
considered the substantial number of documents produced and the skeleton
arguments submitted by both parties.

BACKGROUND

6. Courtlands Estate (“the Estate™) comprises eleven blocks comprising 238 flats of

which 217 are owned by long leaseholders and the remainder are let on shorthold
tenancies or occupied by staff employed by the Respondents. Twenty flats are let
for the benefit of the long leaseholders and the rental income comprises between
23% and 25% of the operating income, equivalent to approximately £969 per flat.
The shareholders of the company are the long leaseholders of the 217 flats. The
Respondents own the freehold of the estate and derive a substantial income from
the shorthold tenancies and a number of garages. This income is set against the
service charge liability which is consequently reduced. On page 13 of Ms
Hashemi's statement there is a breakdown of the income and expenditure over the
past three years from which it will be noted between £200,000 and £250,000 of
income from the flats and garages is credited to the Respondents' income account.

The Estate is managed by an unpaid Board of Directors of the Respondents and
who are elected in accordance with the Articles of Association of the
Respondents. The day-to-day running of the Estate is undertaken by an estate
manger, assisted by a receptionist and two carctakers who live on site in properties
owned by the Respondents. The long leaseholders are kept informed of the
decisions made by regular newsletters.

EVIDENCE AND DECISION

8.

The Tribunal considered the evidence separately in relation to each of the matter
before it.



(a)Legal costs in connection with the earlier hearing

9.

10.

Mr Cummins referred the Tribunal to his statement and skeleton argument. He
accepted that the Respondents were entitled to charge legal costs under the terms
of the Lease but he referred the Tribunal to a number of cases, the leading case
being St Mary’s Mansion Ltd — v — Limegate Investment Co Ltd [2002]
EWCA Civ 1491 where the Court of Appeal held that a landlord could only
recover legal costs that strictly related to matters set out in the lease and related to
the administration of the building. Mr Cummins had not made an application for
an order under 20C of the Act at the time the Previous Determination was made,
as he was unaware of the procedure. The information he had been given by the
Respondents was that the sum of £23,000 had been charged to the service charge
account in respect of the costs relating to the Previous Determination, the balance
of the total bill of £34,000 having been met by a Director’s Liability Policy taken
out by the Respondents.

Mr van Tonder pointed out that an application for an order under Section 20C had
not been made, despite the Chairman of the Tribunal hearing the Previous
Determination having specifically raised the question of fees and costs at the
hearing. The directors of the Respondents had taken out a Director’s Liability
Policy on which they could claim when it became apparent that the correct
procedure under the Regulations had not been followed. He stated that the costs
in relation to the Previous Determination were properly recoverable under the
terms of the Lease. When it became apparent that the correct procedure had not
been followed, the long leaseholders were advised of the position and generally
supported the work being undertaken. The Tribunal proceedings leading the
Previous Determination were unnecessarily protracted and complicated as a result
of Mr Cummins’ actions which were not supported by any of the other long
leaseholders.

The Tribunal’s decision regarding the application under Section 20C of the Act

11.

12.

It was common ground between the parties that the Lease allowed for the recovery
of legal costs under the Fifth Schedule which allowed for recovery by the
Respondents of the costs incurred (inter alia) of

(vi)  Generally all costs and expenditure in performing their obligations as
Lessors and in connection with the administration of the Estate

Mr van Tonder was able to produce a copy of the application form filed by Mr
Cummins in connection with the earlier proceedings and he had clearly stated in
reply to Question 9 of the application form that he did not intend to make an
application under Section 20C of the Act. An applicant is referred to a footnote
explaining in brief terms the effect of an application under Section 20C of the Act
and 1s also referred to the guidance notes accompanying the application form
which develop the explanation. The Tribunal also noted that the Chairman of the



13.

14.

15.

earlier Tribunal had raised this matter at the hearing and Mr Cummins did not take
the opportunity for making an application then.

Mr Cummins is entitled to make an application to the Tribunal at any time for an
order by the provisions of Section 20C (2)(b) of the Act. However, the Tribunal is
mindful that Mr Cummins waited until very late before raising the question of
costs, despite having been made aware of his right to make such an application by
the notes in the application form, the guidance notes and by the Chairman at the
hearing of the Previous Determination. Nevertheless, the Tribunal will consider
his application.

The Respondents freely acknowledge that they made an error in failing to
implement the consultation proceedings under the Regulations.  This error
required an application being made to the Tribunal under Section 20ZA of the Act
for dispensation with the consultation process. The costs of this application were
partially covered by the Director’s Liability Policy very properly taken out by the
directors. Had Mr Cummins not opposed the application so vigorously, the costs
would have been considerably smaller. It was evident that he did not have any
support from his fellow long leaseholders. Bearing in mind that the shareholders
of the Respondents are all long leaseholders, the net result is that, in effect, the
same people will be called upon to pay the costs, whatever the order of the
Tribunal.

The proceedings were properly brought and the Lease allows for recovery of legal
costs. It is the Tribunal’s view that the costs escalated beyond a reasonable sum in
view of Mr Cummins’ approach to these proceedings. The costs of these
proceedings should not have been greater than £7,500.00, in view of the long
leaseholders willingness for the work to be undertaken and paid for, and the
Tribunal will therefore exercise its discretion and make an order under Section
20C that the sum of £7,500.00 plus VAT is to be considered as costs suitable to be
included in the service charge accounts. It is unfortunate that Mr Cummins’
attitude has led to an escalation of costs which affect him as much as his fellow
shareholders when there is clearly considerable goodwill toward the directors by
the vast majority of the long leaseholders.

(b)_ Whether the gardening contract was subject to the consultation procedure

16.

The Previous Determination made no finding on whether the gardening contract in
service charge year 2005 should have been subject to the consultation proceedings
under the Regulations since they had insufficient information. Mr Cummins
maintained that there was a new contract in service charge year 2005, albeit with
the same contractors, Gavin Jones Maintenance, and there had been no
consultation prior to the new contract being entered into. Ms Hashemi, one of the
directors of the Respondents, made a statement in which she said that a contract
was entered into in 1999 between the Respondents and Squires Landscape (later
known as Gavin Jones Maintenance). The contract consisted of two letters, one
from Squires Landscape dated 14™ July 1998 offering two options for the
gardening work to be undertaken, the second of which was accepted by the
Respondents on 18" June 1999 on the basis that the contract would be for an
initial period of one year, continuing until terminated by either party giving the



17.

18.

other three months written notice with a provision for annual rises in accordance
with RPI. The initial charge was £4,229.16 per month, including VAT, which was
increased by agreement in 2001 in line with the RPI.

Gavin Jones Maintenance sought an uplift in the monthly payments in February
2004. However, there was some dissatisfaction with the service provided by
contractors at that time and the Respondents suspended payments. Discussions
took place and the terms of a new contract were discussed in principle. However,
the service provided by Gavin Jones Maintenance improved and a new charge was
proposed based on the specification agreed in 1999. The Respondents informed
Gavin Jones Maintenance that they would consider a new contract but that in the
meantime, the terms of the existing contract would remain in force. Mr Clarke of
Gavin Jones Maintenance confirmed that there had been no new contract entered
into between that firm and the Respondents and that all the increases since 1999
were in line with the RPI and the terms of the original contract. There were letters
produced dated 15" December 2004, the 7" January 2005 and 15" February 2007
confirming that the original contract remained in force

The application preceding the Previous Determination incorporate a request for
dispensation of the requirement for consultation under Section 20ZA of the Act in
relation to the gardening contract. It became clear that there had been no
requirement for the gardening contract to be included as the correspondence
relating to the extension of the existing contract was overlooked by the
Respondents and they did not appreciate that there was no necessity for
dispensation to be sought.

The Tribunal’s decision in relation to the gardening contract

19.

20.

The Tribunal are satisfied from the evidence of Ms Hashemi and Mr Clarke that,
although the Respondents discussed the possibility of a fresh contract between the
Respondents and Gavin Jones Maintenance, in fact there was no new contract
completed and it was agreed in writing between the parties that the terms of the
existing contract would continue.

Paragraph 3(2)(a) and (b) of the Regulations makes it clear that an agreement
entered into by a landlord prior to the coming into force of the Regulations and
which was for a term of more than twelve months was not a qualifying long term
agreement which required consultation under the Regulations. The gardening
contract was entered into in 1999, prior to the coming into force of the
Regulations on 31% October 2003 and which continued beyond the original term
of one year, as it had not been terminated. It was therefore not necessary for any
consultation with the long leasecholders and the Tribunal has no jurisdiction, as
there is no breach of the regulations.

(c) Whether the service charge or any of it should be refunded to the Applicant
following the earlier decision of the Tribunal

21.

Mr Cummins reminded the Tribunal that the Previous Determination had refused
to grant dispensation from consultation for the works to the lifis at the Estate
under Section 20ZA of the Act. The amount payable by each of the long



22.

23.

24.

25.

leaseholders was therefore limited to £250 in accordance with Section 27A of the
Act and the Regulations. The Respondents received no complaints about the
standard of work undertaken to the lifts, including from Mr Cummins, and the
directors considered that there would be no benefit to the long leaseholders by the
overpayment being refunded as the moneys would have to come from funds held
by the Respondents on behalf of the shareholders, namely the long leaseholders. A
decision was made to put a resolution to the shareholders to authorise the
contracts for the repair of the lifts retrospectively. The directors believed that all
those who voted for the resolution would be estopped from claiming the excess
service costs over £250 and that those who abstained would also be estopped as
they would be deemed to have accepted the decision of the majority. Mr Cummins
did not accept that the directors could by resolution overturn the decision of the
Tribunal.

An EGM of the Respondents was held on 21% March 2007 and the resolution to
ratify the contracts for the lifts was passed by a majority of 68 tol7. All those
who voted against the resolution were refunded the sum of £543.16, being the
excess of the service charges overpaid. The methodology in arriving at the sum of
£543.16 was explained to all the long leaseholders in a document attached to the
notice of the EGM. Mr Cummins was repaid the sum of £543.16 on 25" May
2007. Six long leaseholders who had abstained from voting on the resolution
were repaid this sum as were three others, apart from Mr Cummins, making a total
of 10 long leaseholders.

Ms Hashemi informed the Tribunal that the Respondents had instructed lift
consultants, Messrs W Jennings & Associates, to advise on replacing the lifts in
the Estate. The Respondents accept that they failed to follow the correct
procedure but Ms Hashemi maintains that they undertook the work in a
responsible manner. She herself was not involved in the commissioning of the
contract as the Estate Manager undertook this. There was no written contract but
the work was tendered in accordance with the specification drawn up by Messrs
Axis and invoices were issued and works paid for in instalments with the lift
consultants signing off the work when it had been completed. She was aware that
there were two separate contracts, each one distinct from the other, the first one
relating to the lifts serving 9-16 York House which were started on 6" November
2006 and completed on 6™ February 2007 at a cost of £101,715 and the second
relating to 1-10 Carisbrooke House which were commenced on 26" February
2007 and completed on 10™ May 2007 at a cost of £102,930. There are a total of
25 lifts serving the whole Estate .

Mr Cummins did not accept that there were two separate contracts and considered
that the work undertaken to the two lifts was pursuant to a single contract and that
as such, there should not have been two separate allowances of £250 for each of
the contracts. He noted that no written contracts had been produced and was not
satisfied that the process had involved two contracts.

Mr Cummins’ view was that the Respondents could not seek to rely upon a
subsequent ratification of the contract when the statutory procedure had not been
followed and that the directors had failed to differentiate between their roles as
shareholders of the Respondents and long leaseholders.



The Tribunal’s decision as to whether there should be any further refund of
service charge

26.

27.

The Tribunal agreed that the Respondents could not seek to ratify a contract which
had been entered into without following the consultation procedure laid down by
the Regulations. The Respondents must understand that they have two separate
roles as landlords and as leaseholders and must ensure that their responsibilities as
landlords are kept distinct from their requirements as long leaseholders. The
EGM for the purpose of passing an ordinary resolution to ratify the contracts
where there had been no consultation was of no effect, as a landlord cannot
contract out of statutory obligations, certainly not by the purported passing of an
ordinary resolution. There is no reason why long leaseholders who are also
shareholders in the Respondents should not agree to make payments demanded,
even if the full consultation procedure has not been followed. Those shareholders
of the Respondents who agree to act as unpaid directors and take on the heavy
obligations of a landlord should be given all the support that is possible by the
remainder of the long leaseholders, particularly as in this case, where the directors
are making every effort to provide a satisfactory and economic service for the
Estate. The fact that out of some 238 long leaseholders only nine (apart from the
Applicant) requested repayment of the overpayment is a testament to the goodwill
towards the directors.

The papers before the Tribunal clearly indicate that there were two separate
contracts for the two lifts. The lift at 9-16 York House was commissioned under
contract number CP190831 and that for 1-10 Carisbrooke House under contract
number CP190830. The works in the two buildings were commenced and
completed on two separate dates and stage payments were made separately and
the contracts were signed off by the consultants under two different certificates.
The Tribunal has no doubt that the lifts were replaced under two separate
contracts and that each of the contracts was liable to a capped contribution from
each of the long leaseholders of £250. The directors reported to all long
leaseholders by the statement at pages 3-7 at Tab 6 of the Respondents’ bundle
and the Tribunal determines that the sum of £543.16 paid to the Applicant was the
correct sum due and he is entitled to no further repayment. The Tribunal therefore
has no further jurisdiction.

CONCLUSION

28.

29.

The Tribunal determines that it has no jurisdiction to make any further
determination in respect of the consultation procedure in relation to the gardening
contract or the re-imbursement of any further service charges for the lift contracts.
The Tribunal has exercised its discretion in relation to the order under Section
20C to the extent that the Respondents’ costs incurred in connection with the
carlier proceedings in the sum of £7,500.00 are to be regarded as proper costs to
be included in the service charges with the balance being disallowed.

Directions have been made for the determination of the matters, which remain
outstanding.
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