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Introductory

1) Initially, three Applications all dated 10 April 2007 were made to the
Tribunal:

(i) The first, under s.27A of the 1985 Act, sought a determination as
to the Applicant’s liability for three items of service charge in the
years 2006 and 2007, but also raised various other issues.

(i)The second Application, under s.35 of the 1987 Act, sought
variations of five terms in the Applicant’s Lease on various
indicated grounds.

(iii) The third Application, under s.24 of the 1987 Act, sought the
appointment of a manager by the Tribunal to act in relation to
No.55 Ennerdale Road.

2) A Pre-Trial Review and Preliminary Hearing was held on 4 June 2007
at which it was determined by a differently constituted Tribunal that the
third Application must be dismissed because it had not been preceded by
service of a valid notice under s.22 of the 1987 Act. It was also decided that
service of such a notice could not be dispensed with under s.22(3) because,
in effect, service would have been reasonably practicable. Further, the
Applicant was ordered to pay the Respondents’ costs (capped at £500)
incurred in respect of that s.24 Application because, in the Tribunal’s
opinion he had acted unreasonably (applying para.10 of Sched.12 to the
Commonhold and Leasehold Reform Act 2002).

3)  However, the Applicant made another Application, dated 13
September 2007, under s.24 of the 1987 for the appointment of a manager by
the Tribunal on three indicated grounds. This Application had been
preceded by service of two notices under s.22 of the 1985 Act, copies of
which were attached, dated 14 June 2007 (one ground) and 31 July 2007
(two other grounds). These notices required the matters specified to be
remedied by 17 or 14 August 2007 respectively. A Procedural Chairman
directed that the new Application should be considered at the Hearing
already arranged for the other two Applications.

4)  All of the Applications also sought an order under s.20C of the 1985
Act limiting recovery of the Respondents’ costs of the proceedings as
service charges.



Property

5)  The building containing the Premises was least briefly described in
the second Application as: “Victorian detached house divided into two, or
possibly three, flats with front and rear garden.”

6) However, a Report to the Applicant, dated 19 December 2006, about
the external condition of the building from Mr Graham J R Scott BSc
MBEng MRICS included the following general description:

“The property is a converted top floor flat within detached building
probably built around 1900 on three levels. The building is
traditionally constructed in brick external walls beneath a pitched
timbered roof that is covered in artificial slate. Fenestration is
provided by means of double hung vertical sliding sash windows and
there is a two storey front bay.”

7)  Further, a Building Survey Report to the Respondents, dated 31
August 2006, obtained prior to their purchase of the freehold of the building
subject to the Applicant’s long lease of the top floor flat (ie the subject
Premises) and prepared by Smith Baxter Chartered Building Surveyors,
contained the following description:

“The property comprises a three storey detached dwelling, with cellar,
situated in the fashionable Kew area. The property we would judge
was constructed circa 1890s in a manner commensurate with the era.
The house is located in relatively close proximity to the shopping and
public transport facilities of Kew village and the more comprehensive
facilities offered by Richmond.

The property has been converted to create three self-contained flats.
This work we would judge to be of some age.

The external walls are constructed of solid masonry and these and
other load bearing walls support the first, second floor and roof
structures, with the ground floor being a combination of timber
suspended and concrete constructions.

Accommodation within the property comprises

Cellar: Large room with adequate headroom to stand
within.
Ground Floor: Entrance hallway, two bedrooms, reception room,

dining room, kitchen, conservatory, cellar
comprises a large area with usable headroom,
bathroom and 2 WC's.

First Floor: Entrance hall, reception room, kitchen, 2
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bedrooms, bathroom, separate WC.
The property is served by mains gas, water, electricity and drains, and
benefits from the installation of central heating.”

This Report included the following observation about the subject Premises:

“The second floor of the property is essentially contained within the

roof space. As we were not afforded access to this part of the building,

we can offer no further comments in respect of the condition of the

second floor or the roof components. It is likely, however, that access

will be available into the roof via cupboards situated around the
- perimeter of the property.”

8)  Similarly, on its Inspection the Tribunal found the Applicant’s flat to
be occupied by sub-tenants and that an internal inspection would have been
subject to impracticable conditions. However, the Tribunal had ascended to
its entrance door on the second floor by the internal staircases serving the
first floor as well as that flat. These were separated from the ground floor
with a separate front door at ground level. The Tribunal also noted a glazed
partition wall with entrance door, evidently newly installed, to the first floor
flat.

9) Inspection of the exterior of the building by the Tribunal was
hampered by the fact that extensive works of repair and redecoration were
being undertaken with scaffolding in place. However, the Tribunal
particularly noted a defect described in the Respondents’ Building Survey
Report as follows:

“The small single storey addition at ground floor level has been
affected by structural movement is provided with a metal strap onto
the main flank elevation of the property. This structure has previously
been repaired but has pulled away again from the main elevation
indicating sub-structure movement and a turning motion away from
the building possibly due to drainage defects in adjacent drainage run
and further investigation as to the cause of this movement and its
repair should be undertaken.”

Not surprisingly, Mr Scott’s Report to the Applicant included:

“Crack full height on extension right hand side, this it is noted has in
the past been restrained by a strap which has now pulled the
brickwork from the flank wall away with it, indicative of progressive
movement, which gives cause for concern.”



10) In addition, the Tribunal observed a covered side passage with
lockable doors in effect connecting a small front garden to a larger back-
garden. Neither garden appeared to be very well-maintained. There was a
path through the front garden to the entrance porch to the building where
there were adjoining doors, one to the ground floor and the other to the
staircase to the first and second floors.

Ownership

11) The Applicant has held his flat under a long lease since 1997.
Originally, he acquired a lease granted in 1982 for a term of 99 years from
1981 at a ground rent of £30 rising to £120 and was registered as proprietor
of leasehold title No.SGL342095. Then on 28 July 2006, having
surrendered the original lease, he was granted a new lease, apparently in
pursuance of the Leasehold Reform, Housing and Urban Development Act
1993, for a term of 189 years from 1981 at no monetary rent and became
registered as proprietor of the leasehold title No. TGL280114. It should be
noted that, although the filed plans were of too small a scale to indicate the
extent of the demise, the Property Register of each registered title (according
to office copy editions dated 22 August 2006 and 13 December 2006) noted:
“Only the second floor flat and the stairways leading solely thereto are
included in the title”.

12) The Respondents purchased the building and gardens from the
executors of a Miss Robinson on 20 September 2006 and became joint
registered proprietors of the freehold title No.SY261830 subject to and with
the benefit of the Applicant’s lease, notice of which was entered in the
Charges Register. Miss Robinson, who had become the freehold registered
proprietor in 1961, had died on 4 November 2005.

Hearing

13) After some delay to allow constructive discussion between the parties,
Ms Gibbons was able to give the Tribunal an agreed handwritten note of the
Issues remaining in dispute. Deciphered, these were as follows:

Re 5.274 Application -

1. Applicant’s liability to pay for a CCTV survey.
2. Unaccounted for withdrawals from the sinking fund.
3. Applicant’s claim for sums in respect of cleaning.

Re Variation of Lease —

1. External redecoration clause 5(3)(b)



2. Definitions clause 1(10)
1) What is a common part?
2) Should the Lease be amended?
Astol)— (i)  Outside side passage
(1)  Front Garden
(111) Rear Garden
3. Tenant’s Covenants clause 4(2)
- installation of a door
1) What is the extent of the demise?
2) Does the lease need to be amended?
4. Included rights — Second Sch. Para.l
- should part of clause be deleted?
5. Apportionment of service charges para.7 of Lease Particulars
- Should this be varied?

In addition, under the head Re s.24 Application, there were multiple issues
indicated which do not require reproduction at this stage.

14) Also Ms Gibbon handed in a helpful Chronology agreed with the
Applicant. This can again be deciphered as follows:

28/9/60 Miss Robinson purchased 55 Emmerdale Road

28/11/60  Planning permission approved to convert to 3 s/c flats
and install oil fired boiler

22/3/82 Grant of lease of second floor flat

10/97 Applicant purchased second floor flat
Applicant accepts no door to second floor flat on first
floor landing
Applicant accepts no gas supply to the flat at that time
but alleges that there were gas pipes

9/06 Mr & Mrs Revi purchased 55 Emmerdale Rd
12/06 Mr & Mrs Revi moved in.

15)  After the agreed note of Issues and Chronology had been handed to
the Tribunal, the Applicant first spoke at length in explanation and support
of his Applications under s.27A of the 1985 Act (re service charges) and
under s.35 of the 1987 Act (re variations of his lease). He referred as
necessary to his Written Statement of Case and to documents contained in
the bundle prepared for the Hearing but called no witnesses. Then Ms
Gibbons spoke in reply similarly referring to the Respondents’ Statement of
Case and to documents in the bundle, but having also helpfully submitted a
Skeleton Argument. Although, witness statements by five persons had been



included in the bundle on behalf of the Respondents, the Tribunal considered
that oral evidence should only be given by Mr Wilsden. He spoke about
user of the gardens and cellar of the building between 1995 and 2006, whilst
he had been living there as tenant of the first floor flat with his wife
becoming sub-tenant of the Applicant’s flat, and answered a few questions.

16) Finally, the Applicant was invited to submit his case as to his
Application under s.24 of the 1987 Act (re appointment of a manager) and as
to the orders sought under s.20C of the 1985 Act (re limiting recovery of the
Respondents’ costs). Although the Tribunal did not require her to, Ms
Gibbons made submissions in respect of the matters relied on by the
Applicant as to his s.24 Application. She did so in order to add support to an
application for a costs order against the Applicant under para.10 of Sched.12
of the 2002 Act.

17) The submissions made by the Applicant and for the Respondents at
the Hearing would be difficult and confusing to reproduce separately in this
Determination. Instead, they will be dealt with as appropriate in the course
of stating the Tribunal’s decisions in respect of the indicated Issues.

Decisions re s.27A Application
18) The issues here had been agreed and identified as follows:

1. Applicant’s liability to pay for a CCTV survey.
2. Unaccounted for withdrawals from the sinking fund.
3. Applicant’s claim for sums in respect of cleaning,.

19) The first of these issues related to the grand sum of £188 being the
cost incurred by the Respondents in 2006 for a CCTV inspection and report
into the state of the drains at the building. Under his lease, the Applicant’s
contribution would be one-third, ie £62.67. Essentially, he challenged his
liability on the grounds that the cost was not only unreasonably incurred in
the light of earlier reports but also should have been incurred by the
Respondents as prospective purchasers rather than as landlords. In addition,
he contended that any problem with the drains had been caused by builders
removing pipes from the ground floor.

20) In response, Ms Gibbons referred to clause 5(3)(a) of the Applicant’s
lease which includes a landlord’s covenant to maintain and repair the drains.
She pointed out that the Respondents had obtained the Building Survey
Report from Smith Baxter before purchase which had stated that the
surveyors believed there to be a blockage or possible collapsed drain
between the rear right inspection chamber and rear left inspection chamber.



The Respondents had not been provided with any earlier report and there
was no evidence that builders had caused damage to the drains.
Accordingly, she submitted (Skeleton para.10):

“Having no detailed report as to the condition of the drains and
following the findings of the Smith Baxter report, it is submitted that
it was reasonable for [the Respondents] to have a detailed CCTV
survey carried out. Further, whilst there is no specific provision in the

- Lease for recovery of CCTV survey costs, by virtue of the Fifth
Schedule to the Lease expenditure incurred by [the Respondents] in
carrying out their obligations under clause 5(3) is expenditure which
is to be taken into account in determining the service charge payable
by [the Applicant].”

21) The Tribunal entirely accepts the submissions made by Ms Gibbon
and, therefore, determines that the Applicant is liable to contribute to the
cost of the CCTV drains report in the sum of £62.67.

22) At the Hearing it became apparent that the second issue as to
withdrawals from the sinking fund arose from discrepancies in the figures
provided by the managing agents who had acted for the Respondents’
predecessor which required clarification. In addition, confusion had arisen
from the practice previously adopted and followed by the Respondents of
demanding payment of £540, in effect, as an interim charge without it being
clear to which accounting period or estimated costs the payment related.
Reference was made to the Fifth Schedule (particularly para.1(2)(b)) of the
Applicant’s lease which contains the relevant provisions. On the basis that
the information presently available was unclear and that future practice
would be reconsidered, no determination is made by the Tribunal in respect
of this issue.

23) The third issue is only indirectly related to service charge liability.
Essentially, the Applicant’s position is that builders employed by the
Respondents had caused additional cleaning and carpet refixing to be
necessary for the staircases to the first and second floors which had been
undertaken by and for him at a cost of £80. He claimed that this amount
should be refunded to him by the Respondents and should not constitute a
service charge cost.

24) Initially, Ms Gibbons simply submitted, in effect, that the Applicant
had shown no legal basis for his claim or jurisdiction for a determination by
the Tribunal. However, she responded at the Hearing to the suggestion that
the amount claimed might be treated as reducing the Applicant’s service
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charge liabilities, reference being made to the Lands Tribunal case of
Continental Property Ventures Inc v White [2006] 16 EG 148. Her response
was, in effect, threefold: in the cited case, Judge Rich (at para.16 of his
judgment) had emphasised that Tribunals might think it more appropriate for
courts to decided disputed claims for equitable set-off; in the present case,
unlike the cited case, the damages claimed and set-off were related to the
service charge being considered; and also the Applicant had not supported
his claim by proper evidence.

25) The Tribunal accepts Ms Gibbons’ response as good reasons not to
determine that the Applicant is entitled to recover the costs claimed from the
Respondent.

26) In addition, the Tribunal notes that, according to the Applicant’s lease,
whilst the Respondents are responsible for cleaning the common parts of the
building (clause 5(3)(c)(ii)) which include staircases not subject to any lease
(clause 1(10)), the Applicant is liable to clean and carpet the staircases to the
first and second floors (clause 4(2) jointly with the tenant of the first floor
flat). The Applicant is also liable to clean the Demised Premises (clause
4(1)) and, although it may not appear clear from the lease (see First
Schedule), the registration of his leasehold title explicitly includes the
stairways leading solely to his flat.

27) In the result, therefore, the Tribunal has determined that the Applicant
has not succeeded in establishing an acceptable case in respect of any of the
three issues considered in consequence of his Application under s.27A of the
1987 Act. This determination incidentally means that the Tribunal has
decided that the Applicant is liable to pay the sum of £62.67 as a
contribution to the cost of the CCTV drains inspection and report incurred
by the Respondents in 2006.

Decisions re s.35 Application
28) The issues here had been agreed and identified as follows:

1. External redecoration clause 5(3)(b)
2. Definitions clause 1(10)
3) What is a common part?
4) Should the Lease be amended?
Astol)— (i)  Outside side passage
(i1)  Front Garden
(i1) Rear Garden
3. Tenant’s Covenants clause 4(2)
- installation of a door






