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DECISION OF THE LEASEHOLD VALUATION TRIBUNAL FOR THE LONDON
RENT ASSESSMENT PANEL

THE LANDLORD AND TENANT ACT 1985 (AS AMENDED) SECTION 20ZA

Re: Various addresses in the London Borough of Tower Hamlets

The Application

1.

The Commonhold and Leasehold Reform Act 2002 introduced new provisions
in relation to consultation requirements. Section 20 of the Landlord and
Tenant Act 1985 (“the Act”) was supplemented by section 20ZA. These
sections require landlords to carry out extensive consultation with the lessees
where they intend to carry out works, the cost of which will be more than £250
or where they intend to enter into long term agreements which will last more
than 12 months and which will cost the lessee more than £100 in an
accounting year. In order to recover the sums the landlord is under an
obligation to comply with the consultation requirements that are set out in the
Service Charges (Consultation Requirements) (England) Regulations 2003
(S1 2003 1987) (“the Regulations”). Under section 20ZA of the Act, where an
application is made to the Tribunal to dispense with consultation
requirements, the Tribunal may make such a determination, if it is satisfied
that it is reasonable to dispense with the requirements.

The London Borough of Tower Hamlets (“the Council”) applied to the Tribunal
by an application dated 11™ October 2006 (‘the Application”) under section
20ZA of the Landlord and Tenant Act 1985 as amended (“the Act’), for an
order for partial dispensation of consultation requirements of section 20 of the
Act as amended. The Respondents to the application are the leaseholders of
the London Borough of Tower Hamlets. The Council requested dispensation
from the requirements of Schedule 1, and Schedule 2, paragraph 4(4), (5), (6)
and (7) of the Regulations in relation to the London Borough of Tower
Hamlets’' proposal to enter into 9 long term partnering agreements (“the
agreements”), for repairs and maintenance at various addresses in the
London Borough of Tower Hamlets. Schedule 1 of the 2003 Regulations
contains consultation requirements for qualifying long term agreements other
than those for which public notice is required. Schedule 2 of the 2003
Regulations contains consultation requirements for qualifying long term
agreements for which public notice is required. The Council contends that its
non-compliance is because of the nature of the long term agreements.
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A hearing was held at which the Council was represented by Mr S Butler of
Counsel, instructed by Mr R Emmett, Solicitor for the Chief Executive’'s
Directorate Legal Services Department of the London Borough of Tower
Hamlets. The Respondents, Riju Begum, Abdul Majid, Abdul Khalique, Win
Walley, Mohammed Shafiqur Ahmed and Sunahor Ali, were represented by
members of the Tower Hamlets Leaseholders Association, namely Mr A
Coles, Mr J Bloxham and Mr J Patterson. Other Respondent leaseholders
including Mr Samuel Sekibo, Mr Palmer, Mr Teale, and The Rev. Payne-
Jeremiah, attended the hearing, gave evidence, cross examined the Council's
witnesses and/or made representations. A number of letters in opposition to
the Application were received from leaseholders, who were unable to attend
the hearing, copies of which are on the case file.

The Tribunal was informed by Mr Butler that over 27,000 Respondent lessees
were named by the Council and that each had been notified of the hearing
date. The hearing of the Application was advertised in accordance with the
Tribunal’'s directions.

The Council supplied the Tribunal with copies of the partnering agreements or
relevant parts and a copy of the priced schedule of rates. It was not disputed
that the Council had chosen experienced and professional contractors. Under
the agreements the contractors might be required to carry out repair and
improvement works to various premises located within the London Borough of
Tower Hamlets over a period of 5 years, which may be extended to 7 years.

There are 3 stages in the consultation process under Schedule 2 of the
Regulations. In the first stage (“stage 1"), the landlord has to comply with
Schedule 2, paragraph 1, by giving notice of its intention to enter into long
term agreements, inviting observations. In the second stage (“stage 2"), the
landlord must prepare a proposal in respect of the proposed agreement,
which must include specific information, such as estimates of the relevant
contribution to be incurred by each lessee, or the total amount of expenditure
under the proposed agreement, or, the current unit cost or hourly or daily rate
etc. The application before the Tribunal is mainly concerned with this stage. In
the third stage of the consuitation process (“stage 3"), the landlord must give
notice in writing of the proposal.

The relevant stage 2 consultation requirements contained in Schedule 2 of the
2003 Regulations include the following:

“Preparation of landlord’s proposal

4. - (1) The landlord shall prepare, in accordance with the following provisions
of this paragraph, a proposal in respect of the proposed agreement.

(2) The proposal shall contain a statement —
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(a) of the name and address of every party to the proposed agreement (other
than the landlord); and

(b) of any connection (apart from the proposed agreement) between the
landlord and any other party.

(3) For the purpose of sub-paragraph (2) (b), it shall be assumed that there is
a connection between the landlord and a party .....

(4) Where, as regards each tenant's unit of occupation, it is reasonably
practicable for the landlord to estimate the relevant contribution to be incurred
by the tenant attributable to the relevant matters to which the proposed
agreement relates, the proposal shall contain a statement of that contribution.

(5) Where —

(a) it is not reasonably practicable for the landlord to make the estimate
mentioned in sub-paragraph (4); and

(b) it is reasonably practicable for the landlord to estimate, as regards the
building or other premises to which the proposed agreement relates, the total
amount of his expenditure under the proposed agreement,

The proposal shall contain a statement of the amount of that estimated
expenditure.

(6) Where —

(a) it is not reasonably practicable for the landlord to make the estimate
mentioned in sub-paragraph (4) or 5(b); and

(b) it is reasonably practicable for the landlord to ascertain the current unit
cost in hourly or daily rate applicable to the relevant matters to which the
proposed agreement relates,

The proposal shall contain a statement of that cost or rate.

(7) Where it is not reasonably practicable for the landlord to make the
estimate mentioned in sub-paragraph (6)(b), the proposal shall contain a
statement of the reasons why he cannot comply and the date by which he
expects to be able to provide an estimate, cost or rate.

(9) Each proposal shall contain a statement of the intended duration of the
proposed agreement.”

“Supplementary information
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8. Where a proposal prepared under paragraph 4 contains such a statement
as is mentioned under sub-paragraph (7) of that paragraph, the landlord shall,
within 21 days of receiving sufficient information to enable him to estimate the
amount, cost or rate referred to in sub-paragraph (4), (5) or (6) of that
paragraph, give notice in writing of the estimated amount, cost or rate (as the
case may be) —

(a) to each tenant; and

(b) where a recognised tenants’ association represents some or all of the
tenants, to the association.”

Due to the nature of the application and the way that the parties’ cases
developed during the hearing, we have set out the evidence and submissions
in some detail below.

The notice of intention to the leaseholders in November 2005 stated:
“Dear Leaseholder,

Notice of Intention to Enter into a Long Term Agreement (Pre-tender)
Section 20 Landlord and Tenant Act 1985 for a Number of Major Works
Contracts

(This Notice is issued in accordance with the new Consultation Requirements
for Schedules 1 & 2 of The Service Charges (Consultation Requirements)
(England) Regulations 2003).

It is the intention of the Council to enter into long-term agreements (up to
seven years long) for commencement in the autumn of 2006 for a number of
major work contracts. This letter is being written to you so that we can obtain
your views as well as fulfil our legal obligation to consult with leaseholders.

The works to be provided under the agreements are listed below:-

¢ Concrete repair and associated decorations, coating and pre-painting
repairs.

Roof renewals, asphalt repairs to public walkways and private balconies.
Electrical rewires / communal lighting renewals / upgrades.

Lift renewal, refurbishment and upgrading.

Renewal, refurbishment and installation of door entry systems and CCTV.
Window and door renewal.

External and communal re-decorations, including pre-painting and
associated repairs.

e TV aerial renewal.

A brief description of the works that it will be possible to carry out under each
of the above contracts can be found attached. If you wish to view the tender
documentation please contact Gary Smith ..... to arrange a convenient
appointment time. The Council will arrange for the tender documents to be
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viewed at The Council Offices ... between the hours of 10 a.m. and 4pm
(Monday to Friday) and by appointment only. Please note, should you wish to

take copies, a charge may be made depending on the number of copies
required.

You are also invited, for the TV Aerial renewals / upgrading, long term
agreement to nominate a contractor from whom you should try to obtain an
estimate in respect of the long-term agreement.

These contracts are long-term agreements planned to run for five years (with
a possible extension of another two years) from September 2006. Experience
has shown that by tendering these contracts for long periods the Council can
obtain a better value for money for its residents. Also by working in
partnership with a contractor an agreed standard of work can be maintained.

It is for these benefits that the agreements will also be available, if they so
wish, to the registered social landlords (housing associations) to whom the
council will be transferring estates as part of the Housing Choice Programme.

At this stage we have obtained expressions of interest from contractors who
would like to carry out the work. These expressions of interest were obtained
after adverts were placed in the Official Journal of the European Union, the
Trade Press and East End Life (the local Tower Hamlets newspaper).
Contractors can bid either for all or some of the contracts, depending on their
expertise. The Council may also appoint more than one contractor in each
category.

Whilst we have already consulted with various groups on the makeup of these
new contracts we now also want to seek your own views.

Each of these contracts is listed separately on the attached sheets and you
are invited to make observations about them. Any observations you may wish
to make should be included in the appropriate box on the attached response
form. Please return you observations to The Leasehold Major Works Team ...
in the pre-paid envelope provided by 9" December, 2005.

For the TV Aerial contract you may wish to nominate a contractor and, if so,
the name should be inserted on the attached pro-forma. This should also be
returned to The Leasehold Major Works Team ... in the pre-paid envelope
provided by 9™ December, 2005.

If you have previously notified Home Ownership Services — in writing to the
Service Charge Team, of a separate billing address, this Notice will be sent to
both your lease and billing address. All observations and comments received
during the Consultation period will be duly responded to.

When all observations have been received the Council will take these into
account in confirming its detailed proposals, tender the work and then invite
further observations from you after tenders have been received.
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When the new contracts are in place and works are ordered through them,
any anticipated charge to a leaseholder exceeding £250 will be subject to
separate formal consultation with leaseholders affected.

This letter is being sent to all leaseholders whose properties are currently
owned by the London Borough of Tower Hamlets. Where properties are to be
transferred to a new landlord then, by sending this letter, it means they will
have the option of using one or more of the contractors listed in this letter.
However, this will only happen when the new landlords have carried out
consultation with their representative residents.

Please read the frequently asked questions attached as this should hopefully
answer some of the queries you may have.”

The covering letter to the Notice of Proposal was dated 39 November 2006
and stated:

Notice of Proposal to Enter into a Long Term Agreement ( Post-tender)
Section 20 Landlord and Tenant Act 1985 (This Notice is issued in
accordance with the new Consultation Requirements of Schedule 1 &
Schedule 2 of the Service Charges (Consultation Requirements) (England)
Regulations 2003)

Dear Leaseholder / Freeholder

Re: Proposal to Enter into Long Term Agreements

Attached are Notices of Proposals to enter into long term agreements for
building work contracts. In future the Council may use these contracts to
carry out major repair or improvement works on the block or estate in which
you have a freehold or leasehold interest. Itis important that you understand
why we are sending you this proposal, as should it be necessary to carry out
any works to your block or estate in the future, you may be liable to pay a
contribution towards the cost. The proposal is not a Notice of proposed works
to your block or estate. If it becomes necessary to carry out works we will
consult further with you, giving you details of the works, the estimated costs,
and a further 30 days for you to give your observations. This proposal simply
means that if we do carry out works, then the contractors identified on this
proposal are the ones we are likely to use.

Schedules 1 and 2 of the 2003 Regulations require the freeholder (the London
Borough of Tower Hamlets) to undertake very detailed consultation
requirements. The freeholder is required to provide you, where reasonably
practicable, with the estimated cost of the proposed works to your block /
estate, or your estimated individual recharge, or the current unit cost hourly or
daily rates for the proposed long term contracts. However, because the
Council considers that it is not practicable at this stage to supply this
information we are applying to the Leasehold Valuation Tribunal (LVT) to
dispense with this consultation requirement pursuant to Section 20ZA of the
Landlord and Tenant Act 1985.
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The Council is applying to the LVT to dispense with the requirements in
Schedules 1 and 2, paragraphs 4(4) (5) (6) and (7) of the 2003 Regulations...

The Council will not formally enter into the contract with the selected partners
until the 30 — day consultation period with leaseholders has expired, all .
observations have been considered and if dispensation has been granted by
the LVT."

The Notice of Proposal, also dated 3 November 2006 included the following:

“Leaseholders Estimated Contribution

The Council feels that it is not reasonably practicable at this stage to give
details of an estimated recharge to leaseholders as the cost of work will vary
from block to block and it is not yet known which blocks will have work carried
out using these contracts. Please see enclosed letter regarding the Council’s
intention to seek dispensation from the leasehold Valuation Tribunal.”

The 30 day consultation period ended on 13" December 2006.

The Applicant’s case

12.

13.

14.

Mr Peter Allen is the Technical Services Manager within the Housing
Department. He is a Member of the Royal Institution of Chartered Surveyors
and has been employed by Applicant for about 18 years. Mr Allen confirmed
the contents of his witness statements dated 20" November 2006 and 9"
January 2007, and gave additional oral evidence. Mr Allen had signed the
notices referred to above.

The Technical Services section is responsible for carrying out all repair and
major works to the Council's properties, and spends approximately £25m per
annum on major works to Council owned housing stock within the Borough.
The majority of these works are replacing worn parts of the structure with
modern equivalents. Works to blocks generally involve single elements such
as window or roof renewal, resulting in a large number of almost identical
schemes.

The Council has used long term contracts based on schedules of rates that
have been competitively tendered, the benefits of which included the
following: Contractors are aware that if they are successful in winning such
contracts then they will have a consistent level of work provided by the
Council as long as their performance is good; There is a greater certainty of
cost as the prices are not subject to demand for construction work; The
contractor will be on board and have a much greater understanding of the
contact costs; Contractors do not have to carry out costly tendering exercises
for each scheme so costs are generally lower; Contractors appointed over the
long term are able to streamline the way they provide their services and the
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advantages include approved standard components being used, better
resident liaison and less bureaucracy; The price of each individual schedule
of rate can be compared for value with the cost of a traditionally tendered
contract.

The Council's 5 year programme was produced at the hearing, showing
projected sums allocated to works for budgetary purposes (‘5 year plan”).
This is a public document and was produced after consultation with a large
number of groups. A copy of the 5 year plan is attached to this decision
marked “A”. Mr Allen said that the dates and amounts are liable to change but
the Council must not exceed the bottom line and members are concerned that
the Council has produced a programme showing that it is spending no more
or less than the resources provided.

Mr Allen said that within the 5 year plan there is an estimate against each of
the schemes. However, funding is not necessarily guaranteed and there may
be schemes that never take place. A scheme might change substantially e.g.
it might start off in the programme as a roof renewal scheme, but in detailed
consultation the leaseholders might also have concerns about other items and
these may be included in the scheme. Lessees can be reasonably sure that
schemes within the 5 year programme will take place. This will not necessarily
be at the time stated or at the estimate stated in the 5 year plan. He said that
the Council has been criticised for moving schemes around in the programme,
but was entitled to do so. Leaseholders might want estimates in order to
make provision for paying future service charge bills. However estimates
which turn out to be inaccurate are unhelpful.

Mr Allen said that the Council's stock condition survey indicated the existence
of a substantial backlog of repairs. The 5 year plan was almost exclusively a
programme to ensure that items at the end of their lives were done. This was
one of the reasons that many schemes move about in the programme or
schemes are ‘bounced out' as more important ones come in; Some schemes
drop out and some blocks are moved to registered social landlords because
that was one way of dealing with the backlog of repairs. The 5 year plan was
fluid because of the poor quality housing stock. Information in the 5 year plan
could not be relied upon. Works could be more expensive, extra works could
be included following consultation with residents. Mr Allen considered that it
would not be possible for the Council to look at individual blocks and provide
estimates.

All items marked ‘committed’ in the 5 year plan were accurate. These were
known costs. Section 20 consultation had taken place in respect of these
schemes. If a scheme was in the previous year's Cabinet report it would be
uncommitted. Where a scheme is new, and was not in the previous year's
Cabinet report, it is new.






