APPLICATION FOR DISPENSATION OF SOME OF THE CONSULTATION
REQUIREMENTS CONTAINED IN SECTION 20 OF THE LANDLORD AND
TENANTS ACT 1985

LON/OOBK/LDC/2006/0001

HEARING: THURSDAY 9 FEBRUARY 2006 AT 10AM

PREMISES: VARIOUS ADDRESSES ON THE BRINDLEY AND
WARWICK ESTATES, W2

REPRESENTED BY: JUDGE & PRIESTLEY SOLICITORS

RESPONDENTS: JOINT (LEASEHOLDERS)

TRIBUNAL: MR J S SHARMA JP FRICS
MR D BANFIELD FRICS
MRS G BARRETT JP

ATTENDING:

FOR THE APPLICANTS

MR D McCALLION - PRINCIPAL OFFICER )

MR D CLARK - PROJECT MANAGER ) CITY WEST HOMES
MR P GATRILL - PROJECT MANAGER )

MR M OAKLEY - SOLICITOR (JUDGE & PRIESTLEY)

MR K S MUNRO - COUNSEL

MS E GILLETT

RESPONDENT
MR K SMALLEY - LESSEE OF 117 PRINCE THORPE HOUSE



Background

1. This is an application by the Westminster City Council dated 4 January
2006 to dispense with part of the consultation requirements imposed by
Section 20 of the Landlord and Tenant Act 1985 (the Act) in respect of a
qualifying long term agreement.

2. The respondents are leaseholders of Brinklow, Oversley and Polesworth
Houses on the Bindley Estate and Gaydon, Princethorpe and Wilmcote
Houses on the Warwick Estate in the City of Westminster.

3. The properties are six 20-storey concrete framed tower blocks with
concrete panel cladding and timber framed windows; built between 1962 and
1968. Each block consists of 125 Flats with the exception of Oversley and
Polesworth Houses where an additional 2 units have been developed within
the undercrofts of the buildings.

4. The Council’'s scheme comprises refurbishment works to the six tower
blocks. The works include repairs to the concrete structural frame of the
buildings and new external cladding; replacement of windows with new double
glazing; roof repairs and recovering; replacement of lifts; installation of new
security lighting and CCTV cameras; repairs and upgrading of drainage and
water rising main; renewal of electrical risers. The works are to be carried out
by Wates Construction Limited at a total cost of £38,833,377 over a period of
up to 3 years.

5. The proposed works are qualifying works to be carried out under a
Strategic Alliancing Agreement (SAA) dated 20 December 2002 entered into
between Westminster City Council, its Housing Management Providers and
eight Constructors. Wates Constructions Limited is one of the Constructors.
The applicant has served notice of these works on the lessees under Section
20 of the Act in accordance with Schedule 3, Regulation 2(3) of the Service
Charges (Consultation requirements) (England) Regulations 2003 (the
Regulations).

6. To the extent that the proposed agreement with Wates Construction
Limited may itself be a qualifying long term agreement, dispensation was
sought by the applicant in relation to the requirements of paragraphs 1(1),
1(2) (b) and 1(2)(d) of Schedule 2 of the Regulations.

7. A Tribunal had issued directions dated 12 January 2006 to bring the case
to a hearing on 9 February 2006. The applicant was ordered in particular to
notify all the respondents of the application, prepare a bundle of documents
for the hearing and make reasonable provisions for any of the respondent,
who wish to do so, to view and receive copies of the application and the
bundle.



The Law
8. The requirements of Schedule 2 of the Regulations are as follows:

Regulation 5(2)

CONSULTATION REQUIREMENTS FOR QUALIFYING LONG TERM
AGREEMENTS FOR WHICH PUBLIC NOTICE IS REQUIRED

Notice of intention

1. - (1) The landlord shall give notice in writing of his intention to enter into
the agreement -

(a) to each tenant; and

(b) where a recognised tenants' association represents some or all of
the tenants, to the association.

(2) The notice shall -

(a) describe, in general terms, the relevant matters or specify the place
and hours at which a description of the relevant matters may be
inspected,;

(b) state the landlord's reasons for considering it necessary to enter
into the agreement;

(c) where the relevant matters consist of or include qualifying works,
state the landlord's reasons for considering it necessary to carry out
those works;

(d) state that the reason why the landlord is not inviting recipients of the
notice to nominate persons from whom he should try to obtain an
estimate for the relevant matters is that public notice of the relevant
matters is to be given;

(e) invite the making, in writing, of observations in relation to the
relevant matters; and

(f) specify -
(i) the address to which such observations may be sent;
(i) that they must be delivered within the relevant period; and

(iii) the date on which the relevant period ends.



The Hearing

9. The Tribunal informed the parties that it was of the view that the proposed
agreement was not a long term agreement requiring section 20 Notice
because the works are covered by the SAA for which Schedule 3 notice has
been served by the Council.

10. The applicant said that it had taken a “belt and braces” approach because
of the large sum of money involved. Mr Munro submitted that the works were
indeed covered by the SAA agreement. However this agreement expires on
31 March 2006 but the works contract could be for a period of up to 3 years
and possibly therefore subject to Section 20 consultation procedures.

11. After due consideration, the Tribunal accepted counsel’'s submission and
decided to proceed with the application because of the overlap between the
SAA and the works contract and in the absence of any statutory provisions or
legal precedent to confirm its initial opinion that Section 20 consultation is not
necessary.

12. The applicant confirmed that it had complied fully with the directions. It
became apparent however that Mr Smalley did not get copies of at least some
of the documents included in the applicant’s bundle. The Tribunal considered
that only Mr Clark’s evidence was of direct relevance to the applicant; the
other documents were merely for historic or background information. The
Tribunal ask for Mr Clark to be taking through his evidence in full and for Mr
Smalley to be allowed to ask questions for clarification or otherwise as
necessary.

13. In evidence, Mr Clarke said that the price for the works negotiated with
Wates Construction Ltd represents excellent value for money. The Wates
price has been negotiated on the basis of the certainty of an order book of
some £50 million for the refurbishment works project and other schemes. If
the scheme was re-tendered, the economies of scale associated with the
Wates price would be lost. There would be costs associated with the re-
tendering exercise, the effect of inflation and companies large enough to take
on such a project will be gearing up to bidding for Olympic Games projects,
which may impact on the construction industry and drive costs up. Wates was
selected from a short list of 3 of the 8 Constructors named in the SAA on a
quality of service and value for money basis.

14. The works have attracted supported grant funding for the three Warwick
Estate blocks of £8.875 million from the Government Office for London under
its discretionary funding stream for Local authority Regeneration Schemes for
2005/2006. Westminster City Council is currently submitting a report to the
Government Office for London to explain the reason for the delay in
commencing works against the original 2005/06 timetable and a revised
expenditure profile. The Council will also highlight the possibility that the
scheme may be delayed by a year if re-tendering is necessary. The
Government Office for London will then respond in the light of the issues
raised in the City Council’s report.



15. Without the funding, the overall project would be put in jeopardy since
there is no certainty that there will be a future Local Authority Regeneration
Funding Scheme and the previous rounds were very heavily over-subscribed.
Consequently, there is no guarantee that if a further bid had to be submitted it
would be successful.

16. The applicant submitted that to comply in full with Schedule 2 would cause
delay and jeopardise the scheme.

17. Stadium Housing Association wrote on 3 February 2006 in support of the
application. Mr Smalley was given a copy of the letter before the hearing.

18. The Association, said that it is a major stakeholder on the Brindley Estate,
holding 97 leases of individual flats in Brinklow, Oversley and Polesworth
Houses. These flats provide social housing for rent.

19. They shared Westminster Council's concern that the proposed run off
contract with Wates Construction Ltd may be deemed to be a qualifying long-
term agreement. Accordingly, there is a risk that the proposed works may
have to be deferred by up to 12 months while a tendering exercise is carried
out. This could lead to significantly increased costs and indeed may
jeopardise substantial government assistance without which the present
scheme could not proceed.

20. Any further delay to these works commencing would disappoint its
residents who are entitled to live in decent accommodation. The tower blocks
are in a poor condition and in desperate need of refurbishment. The flats are
difficult to heat, the lifts are over 40 years old and are therefore prone to
breakdown. The proposed works will not only deal with the defects and
disrepair but bring new lift to the blocks and provide the tenants with homes
they can take pride in.

21. The Council and its managing agent, City West Homes, believe that the
scheme represents excellent value for money. Stadium Housing Association
will also wish to be entirely satisfied on this count, its share being in excess of
£4 million. It understands that in granting a dispensation, the Tribunal makes
no judgement as to the reasonableness of the cost and any lessee is entitled
to subsequently challenge the landlord on cost, quality or payability. On this
basis, the Association fully support the application made by Westminster
Council and would advocate the Tribunal to grant the dispensation sought.

22. Mr Smalley opposed the application and said, in summary that the
consultation process is essential to this project as those involved include
tenants of varying circumstances, lease holders etc., each group potentially
having very different priorities. The ‘decent homes’ standard required by the
funding is only a part of the overall refurbishment; the additional work should
be classified as improvements, only a portion of which may be charged to the
lessees.






